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A. The Otorohanga District Council as respondent is to revise the draft 

consent order by amending the map of the Landscape Policy Area so that 

it no longer shows new areas of outstanding natural landscapes or 

outstanding natural features or landscapes of high amenity value that 

were outside the areas shown in the decisions version of the proposed 

District Plan. 

B. The parties may then submit such a revised draft consent order with any 

supporting memorandum of consent for the Court's consideration. 

REASONS FOR DECISION 

Introduction 

[1] These four appeals relate to the treatment of natural landscape in the 

Otorohanga proposed District Plan ("PDP") and are being dealt with together. This 

decision addresses a contested jurisdictional issue concerning the scope of a draft 

consent order which has been submitted to the Court. 

[2] The PDP records that the district of Otorohanga contains outstanding natural 

landscapes, outstanding natural features and high natural character areas. These are 

identified as "Outstanding Landscapes" on the planning maps. The objectives, 

policies and rules in the PDP seek to protect these from inappropriate subdivision, use 

and development, consistent with the obligations imposed by section 6(a) and (b) of 

the Act of the Otorohanga District Council ("the Council"). The Council recorded in 

the PDP that the district also contains a number of areas where the landscape elements 

and natural features combine to create "Landscapes of High Amenity Value" as 

identified on the planning maps. All these areas are contained within the Landscape 

Policy Area established in terms of section 2 of the Landscape chapter in the PDP. 

[3] As a result of Court-assisted mediation on 25 November 2013 and a self­

facilitated "without prejudice" meeting of the parties to these appeals on 28 

November 2013, the parties reached an agreement as to a basis for amendments to 

certain provisions of the PDP, including both its text and its maps, on which all four 

appeals could be settled. A memorandum of consent to resolve the natural landscape 
~::-,· r.~ !::'-: ... ;._,. . 

.. ·.,-:·· '--·:. topic in the PDP dated 20 December 2013, with a draft consent order, has been filed 
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Federated Farmers of New Zealand Incorporated ("Federated Farmers") and two 

parties under s274: Devune Enterprises and Te Koraha Farms Limited. 

[4] Federated Fanners has raised a jurisdictional issue as to the scope of the 

agreement reached an1ong the parties. As part of the process in reaching agreement to 

settle the appeals, the Council got its consultant plruming expert and its landscape 

expert to do additional mapping. This mapping shows extensions of ru·eas of 

Outstanding Landscapes and Landscapes of High Amenity Value onto parts of the 

district which were not mapped as such in the PDP either as publicly notified or as 

amended by the Council's decisions on submissions. Federated Farmers questions 

whether these amendments can properly be made. The Council contends that they can 

on the basis of the submission made by Federated Farmers on the PDP and the relief 

sought in its appeal. 

[5] Both Federated Frumers and the Council have filed submissions in support of 

their respective positions. The other appellants in relation to this topic 

(Environmental Defence Society Inc, Kawhia Harbour Protection Society Inc and 

Gower & Ors) have stated that they support the Council's position. Devune 

Enterprises has stated that it supports the position of Federated Farmers. There has 

been no statement of position by or on behalf ofTe Koraha Farms Ltd. 

[6] Federated Farmers has also confirmed that, should the Court determine that the 

proposed settlement is within the scope of its submission and appeal, then Federated 

Farmers will confirm its support for the draft consent order, as lodged, to be made. 

Relevant Law 

[7] The central question to be detetmined is whether the proposed outcome agreed 

on by the parties to these appeals and expressed in the draft consent order is within the 

scope of the PDP as publicly notified or as sought to be amended by an appellant's 

submission on it. The jurisdictional issue that the parties have raised before the Court 

is an essential one in the process for preparing or changing a District Plan. 

[8] The starting point is that a District Plan must be prepared by the relevant 

territorial authority "in the manner set out in Schedule l"to the Act.1 Schedule 1 is a 

code for this process,2 although important glosses have been added by case law . 

. .• 
1 Section 73(1) RMA. 

: 
2 Re Vivid Holdings Ltd [1999] NZRMA 467 at para (16). 
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[9] In accordance with Schedule 1: 3 

(a) a proposed plan must be evaluated in accordance with section 32 of the 
Act and publicly notified, with a copy of the public notice being sent to 
every ratepayer who is likely to be directly affected by the proposed 
plan (clause 5 (!) and (lA)); 

(b) any person (with certain restrictions on trade competitors) may make a 

submission on the publicly notified proposed plan which must be in the 

prescribed form (clause 6); 

(c) the prescribed fotm requires a submitter to give details of the specific 

provisions of the proposed plan that the submission relates to, and to 

give precise details of the decision which the submitter seeks from the 

local authority (form 5, Schedule 1 to Resource Management (Forms, 

Fees, and Procedure) Regulations 2003); 

(d) the local authority must prepare and give public notice of the 

availability of a summary of decisions requested by persons making 

submissions on a proposed plan (clause 7); 

(e) any person representing a relevant aspect of the public interest, or any 

person that has an interest in the proposed plan greater than the interest 

that the general public has, or the local authority itself, may make a 

further submission in support or in opposition to any submission made 

under clause 6 (clause 8); 

(f) the local authority must give decisions on the provisions and matters 

raised in submissions, which must include reasons and may include 

matters relating to any consequential alterations necessary to the 

proposed plan arising from the submissions (clause 1 0); 

(g) a person who made a submission on a proposed plan may appeal to the 

Environment Court in respect of: 

1. a provision included in the proposed plan; or 

ii. a matter excluded from the proposed plan; or 

.{ .· ;' .... , ,• \-----------

. • · · I · · ) ~;'':!)A~ it st~ds since the latest amendments which came into force on 1 October 2009, prior to 
,. --~.' 1 \ r·:\ i ,":·:"~/notificatiOn of the PDP. 
\ :·.:.• \, ":_;, / /~.(; :· 
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iii. a provision that the decision on submissions proposes to 

include in or exclude from a plan; 

but only if the appellant refen·ed to the provision or the matter in the 

appellant's submission on the proposed plan, and the appeal does not 

seek the withdrawal of the proposed plan as a whole (clause 14); and 

(h) the Environment Court must hold a public hearing into any provision 

or matter referred to it (clause 15). · 

[10] The Environment Court has the same power, duty and discretion in regard to 

an appeal made under clause 14 in respect of the decision appealed against as the local 

authority had under clause 10, and may confirm, amend or cancel the decision to 

which the appeal relates. 4 Although not directly applicable to my present 

consideration of the jurisdiction to make a particular order by consent, it is pertinent 

to this review of the relevant legislation to refer to the Court's powers: 

(a) In section 292 of the Act, to direct a local authority to amend a plan to which 

proceedings relate for the purpose of remedying any mistake, defect or 

uncertainty or giving full effect to the plan; and 

(b) In section 293, to direct a local authority to prepare changes to a proposed plan 

to address any matters identified by the Court (such as, for example, that a 

proposed plan departs from a higher-order statutory planning document to 

which it must give effect or with which it is inconsistent). 

[11] A careful reading of the text of the relevant clauses in Schedule 1 shows how 

the submission and appeal process in relation to a proposed plan is confined in scope. 5 

Submissions must be on the proposed plan and cannot raise matters umelated to what 

is proposed. If a submitter seeks changes to the proposed plan, then the submission 

should set out the specific amendments sought. The publicly notified summary of 

submissions is an important document, as it enables others who may be affected by 

the amendments sought in submissions to participate either by opposing or supporting 

those amendments, but such further submissions ca1111ot introduce additional matters. 

The Council's decisions must be in relation to the provisions and matters raised in 

submissions, and any appeal from a decision of a council must be in respect of 

·.i\; · .. 4 Section 290 RMA. 
·. • ', \ 

5 See also the more extensive discussion of these provisions and their legislative history in Federated 
·,': 

··. ·· ;.'' Farmer.• of New Zealand (lite} MacKe11zie Branch v MacKe11zie District Cou1tcil Decision No. 
! : '[2013] NZEnvC 257 at [24]-[51]. 

' 
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identified provisions or matters. The Environment Court's role then is to hold a 

hearing into the provision or matter referred to it and make its own decision on that. 

[12] The rigour of these constraints is tempered appropriately by considerations of 

fairness and reasonableness. In the leading case of Countdown Properties 

(Northlands) Ltd v Dunedin City Councif a full court of the High Court considered a 

number of issues arising out of the plan change process under the Act, including the 

decision-making process in relation to submissions. 7 The High Court confirmed that 

the paramount test is whether or not the amendments are ones which are raised by and 

within the ambit of what is reasonably and fairly raised in submissions on the plan 

change. It acknowledged that this will usually be a question of degree to be judged by 

the terms of the proposed change and the content of the submissions. 8 

[13] In analysing such amendments, the High Court approved of the Planning 

Tribunal's categorisation9 of them into five groups, the first four of which are 

permissible: 

(a) Those sought i:h written submissions; 

(b) Those that corresponded to grounds stated in submissions; 

(c) Those that addressed cases presented at the hearing of submissions; 

(d) Amendments to wording not altering meaning or fact; 

(e) Other amendments not in groups (a) to (d). 

[14] The High Court rejected the submission that the scope of the local authority's 

decision-maldng under clause 10 is limited to no more than accepting or rejecting a 

submission, holding that the word "regarding" in clause 10 conveys no restriction on 

the kind of decision that could be given. The Comt observed that councils need scope 

to deal with the realities of the situation where there may be multiple and often 

conflicting submissions prepared by persons without professional help. In such 

circumstances, to take a legalistic view that a council could ouly accept or reject the 

relief sought would be unreal. 10 

6 [1994] NZRMA 145 . 
• ··. ,., ;,L 0"" · •·. 7 Ibid at 164-168 . 

• ~ ,r, ~· ' r-, ., 8 lb d 166 
./-~.':-< . .---·- .. .,'1<:'"''\ i.at . 

/\. .·. ~\ \
9 Foodstuff!; (Otago Southland) Properties Ltd v Dzmedill City Cou/lc/l (1993) 2 NZRMA 497 at 524-

/ \:' ··<., .; I ,-,:529. 
: ·-:• \. · :1 .': ,.,.,l } ::,; j" Cou11tdown Properties (Northlands) Ltd (supra)at 165. 

\>.~· ... , ':~><<·~~/ 
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[15] The High Court also considered other possible tests, including what an 

informed and reasonable owner of affected land should have appreciated might result 

from a decision on a submission. While not rejecting that approach, the Court held 

that it should not be elevated to an independent or isolated test, given the danger of 

substituting a test which relies solely on the Court endeavoming to ascertain the mind 

or appreciation of a hypothetical person. ll 

[16] While clause 10 has been amended several times since 1994 and no longer 

uses the word "regarding" in relation to decisions on submissions, the current 

language does not alter the substance of the provision or otherwise render 

inappropriate the High Court's approach in Countdown Properties (Nortlllands) to 

the application of this provision. 

[17] In summary, as Panckhurst J observed in an oft-repeated dictum in Royal 

Forest & Bird Protection Society Inc v Southland District Council:t2 

... it is important that the assessment of whether any amendment was 
reasonably and fairly raised in the course of submissions, should be 
approached in a realistic workable fashion rather than from the 
perspective of legal nicety. 

[18] A review of the relevant subsequent case law shows that the circumstances of 

particular cases have led to the identification of two fundamental principles: 

(i) The Court cannot permit a planning instrument to be appreciably 

amended without real opportunity for participation by those potentially 

affected ,l3 and 
' 

(ii) Care must be exercised on appeal to ensure that the objectives of the 

legislature in limiting appeal rights to those fairly raised by the appeal 

are not subverted by an unduly narrow approach.t4 

[19] There is obvious potential for tension between these two principles. As 

observed by Fisher J in Wesifield (NZ) Ltd v Hamilton City Council, ts the resolution 

'.'.},·.;.·.··;.:,,l' . .i.~! i'.':' :; l[b19id9.7a]tNI
6
ZRM

6
-!

6
A
7

'408 t413 

,./·• .. · · ·~ ... i:>··; \ "Clearwater Resort Lt~ v Cl;ristclmrclz City Council (uffi'eported: High Court, Christchurch, 

',: 

. ! \ AP34/02, 14 March 2003, William Young J) at para [66]. 
\ ' ' "Power v Wlwkatane District Council & Ors (unreported: High Court, Tauranga, CJV-2008-470-456, 
' · 30 October 2009, Allan J) at para [30] . 
. ; . 

15 [2004] NZRMA 556 at 574-575 . ... 
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of that tension depends on ensuring that the process for dealing with amendments is 

fair, not only to the parties but also to the public: 

[72] I agree that the Environment Court cannot make changes to a plan 
where the changes would fall outside the scope of a relevant reference 
and cannot fit within the criteria specified in ss292 and 293 of the Act: see 
Applefields, Williams and Purvis, and Vivid. 16 

[73] On the other hand I think it implicit in the legislation that the 
jurisdiction to change a plan conferred by a reference is not limited to the 
express words of the reference. In my view it is sufficient if the changes 
directed by the Environment Court can fairly be said to be foreseeable 
consequences of any changes directly proposed in the reference. 

[74] Ultimately, it is a question of procedural fairness. Procedural 
fairness extends to the public as well as to the submitter and the territorial 
authority. Adequate notice must be given to those who might seek to take 
an active part in the hearing before the Environment Court if they know or 
ought to foresee what the Environment Court may do as a result of the 
reference. This is implicit in ss292 and 293. The effect of those provisions 
is to provide an opportunity for others to join the hearing if proposed 
changes would not have been within the reasonable contemplation of 
those who saw the scope of the original reference. 

[20] The consideration of procedural fairness was discussed in some detail by the 

High Court in Palmerston North City Council v Motor Machinists Limited [2013] 

NZHC 1290. That case was principally concerned with the related issue of whether a 

submission was "on" a plan change, but K6s J examined that question in its context of 

the scope for amendments to plan changes as a result of submissions by reference to 

the bipartite approach taken in ClearwaterP 

(i) Whether the submission addresses the change to the status quo 

advanced by the proposed plan change; and 

(ii) Whether there is a real risk that persons potentially affected by such a 

change have been denied an effective opportunity to participate in the 

plan change process. 

[21] Laying stress on the procedures under the Act for the notification of proposals 

to directly affected people, and the requirement in s32 for a substantive assessment of 

the effects or merits of a proposal, K6s J observed that the Schedule 1 process lacks 

those safeguards for changes to proposed plans as sought in submissions. The lack of 

16 Applefie/ds Ltd v Christchurch City (:omzcil [2003] NZRMA 1; Williams and Purvis v Dunedin 
. 'i\ City Council (Environment Court, C022/C002, 21 February 2002, Judge Smith); andRe Vivid 

, · ~ Holdings Ltd [1999] NZRMA 467, 
~ . ' 17 
, ··. Supra, fn 13 . 

. / : .. 
. ' .· .:,, . 
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formal notification of submissions to affected persons means that their participatory 

rights are dependent on seeing the summary of submissions, apprehending the 

significance of a submission that may affect their land, and lodging a further 

submission within the prescribed timeframe. 

[22] In particular, his Honour noted that a core purpose of the statutory plan change 

process is to ensure that persons potentially affected by the proposed plan change are 

adequately informed of what is proposed. He observed: 18 

It would be a remarkable proposition that a plan change might so morph 
that a person not directly affected at one stage (so as not .to have received 
notification initially under clause 5(1A)) might then find themselves directly 
affected but speechless at a later stage by dint of a third party submission 
not directly notified as it would have been had it been included in the 
original instrument. It is that unfairness that militates the second limb of 
the Clearwatertest. 

The present case 

[23] In the present case, the Council notified the PDP including planning maps 

which identified outstanding landscapes and landscapes of high amenity value. 

[24] Federated Farmers lodged a substantial submission in relation to numerous 

provisions in the PDP. The first provision it addressed was "Identification of 

outstanding landscapes". Because of its central importance to the present issue, I set 

out the whole of the relevant part of the submission by Federated Farmers: 

Federated Farmers supports the otorohanga District Council's approach 
of identifying outstanding landscapes on the planning maps. Their 
identification of outstanding landscapes provides resource users with 
certainty as to where the provisions will apply, and does not extend 
unnecessary protection to landscapes that are not considered outstanding. 

Federated Farmers considers that the proposed District Plan needs to be 
consistent with terminology used in the RMA. Section 6(b) of the RMA 
discusses Outstanding Natural Features and Landscapes, and that only 
landscapes and features that are considered to have a high level of 
naturalness and outstanding qualities are to be protected. The 
terminology used in the proposed District Plan needs to be changed from 
outstanding landscapes, to outstanding natural landscapes. 

The methods for identifying, assessing and classifying landscape types at 
a territorial level are well defined in case Jaw. During an assessment of 
the District's landscapes the Federation encourages the use of existing 
methods in order to provide certainty and clarity. In addition, the 
Federation strongly urges Council to consult with landowners, both 
collectively and individually, on this matter. 

• ·. J : \i 18 At[77]. 
. / .:::;· ;:' 

_ ... /, ):\ ·.·:/: 
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Federated Farmers considers that it is vital that only landscapes with true 
outstanding qualities and naturalness are identified, so thailand used for 
primary production and normal farming activities do not become 
unreasonably captured by the provisions. 

Relief sought 

• That only natural features and natural landscapes that have 
demonstrable outstanding and natural qualities are identified and 
mapped; 

• That correct RMA terminology is used throughout the Plan, and that 
the term Outstanding Landscapes is replaced with Outstanding 
Natural Landscapes. 

[25] The second item in Federated Farmers' submission ·related to landscapes of 

high amenity value, and sought that areas identified as such be deleted from the 

planning maps and that any rules pertaining to those areas be deleted from the PDP. 

Similar relief was sought by Gower and others in their appeal. 

[26] The draft consent order filed by the parties would alter the text of the PDP in 

relation to both outstanding landscapes and landscapes of high amenity value. It 

would not delete the provisions relating to the latter, but would split the areas of 

landscape of high amenity value in the district into two: hinterland and coastal, with 

different provisions in relation to each. There would be some consequential 

amendments to the controls on earthworks. There does not appear to be any issue as 

to the Court's jurisdiction to make those changes to the text of the PDP. 

[27] Also lodged with the draft consent order is a map of the whole district stated to 

be at a scale of 1:125,000 at AI, but provided to me at A3 and so effectively 

1:250,000, or lcm = 2.5 km. It shows a line to denote the "Coastal/Hinterland 

Divide" and has various areas shown in different colours to identify: 

(a) "Landscape of High Amenity Value (Coastal)" in green; 

(b) "Landscape of High Amenity Value (Hinterland)" in yellow; 

(c) "Outstanding Natural Features" in orange; 

(d) "Outstanding Natural Landscapes" in red; and 

(e) "LHA V Removed through Mediation" in blue. 

[28] This map also shows some of these areas with a hatched shading to denote 

''New ONFLILHA VS (Outside Decisions Version)." The presently contested issue 

aTises in relation to the shaded areas of Outstanding Landscapes. There is no issue in 

Environmental Defence Society & Ors v Otorohanga (Decision) 
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relation to the shaded areas of Landscapes with High Amenity Value because the 

Council aclmowledges in the memorandum of consent to resolve the landscape topic 

dated 20 December 2013 that "[tJhose entirely new areas ofLHAVwhich are cross­

hatched (sic) on the map attached . .. and which had no Landscape Policy Area 

overlay in either the notified or the decisions version ... are not within scope of the 

appeals on the topic of Natural Landscape". 

[29] In relation to the new shaded areas of Outstanding Landscapes,. the Council 

relies on the content of 'the notice of appeal by Federated Farmers to establish 

jurisdiction for the changes sought to the planning maps. The relevant relief sought in 

Federated Farmers' notice of appeal is set out in the memorandum of consent to 

resolve the landscape topic dated 20 December 2013. I do not need to repeat it here, 

as in all material respects it accurately reflects the content of Federated Fmmers' 

original submission quoted above. As identified above in the discussion of the 

relevant statutory provisions relating to the jurisdiction of the Environment Court, the 

ultimate source of jurisdiction for resolving appeals before the Court is either the 

content of the PDP as notified or the content of a submission seeking to mnend it, or 

somewhere in between. 19 

[3 0] The memorandum dated 20 December 2013 also refers to the relief sought by 

other appellants, but other than an appellant in the Gower & Ors appeal nan1ed Chick, 

who seeks removal in its entirety of the landscape policy area overlay from the Chick 

properties, all of the other appeals appear to be focussed on the text of the PDP rather 

than its maps. None of the four appeals in relation to the la11dscape topic expressly 

seek the inclusion of additional areas identified as Outsta11ding La11dscapes. 

Federated Farmers' argument 

[31] Federated Farmers submits that there is no jurisdiction for further areas of 

outsta11ding natural la11dscape now to be included in the planning maps of the PDP, 

for they were not so mapped in the notified version of the PDP. The position in 

relation to these Outsta11ding La11dscapes is, it argues, the same as for the new areas of 

Landscapes of High Amenity Value, which were identified outside the scope of a11y 

Outsta11ding La11dscapes or La11dscapes of High Amenity Value identified in the PDP 

as notified. Federated Farmers a11d Gower & Ors sought in their appeals that these 
' , ;: \ ~ . • I 

./...:,'.'·. · ... ::,: .. Landscapes of High Amenity Value all be removed, and in the memora11dum dated 20 

// \December 2013 the Council accepts that a11y La11dscapes of High Amenity Value 
\ :<\-·. ----------
: .' •; io Re Vivid H o/diugs Ltd [1999] NZRMA 467 at para (19) 

., . . \. 
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which is entirely new would require either a variation to the PDP or a future plan 

change in order to be included. 

[32] Having traversed the relevant clauses of Schedule 1 and the relevant case law, 

Federated Farmers says that its submission and notice of appeal were limited to 

outstanding landscapes as already identified in the PDP as notified. However, counsel 

acknowledges that the documents do not include any particular limitation on scope, so 

that if "taken at face value" they might apply to areas not previously identified in the 

PDP as notified. 

[33] Emphasis is laid on the principle identified in Countdown Properties 

(Northland/0 that the Council cannot grant relief beyond the scope of the submission 

lodged in relation to the PDP, and the focus must be on the submission rather than on 

the notice of appeal. Federated Farmers submits that there is a danger in going too 

far, as identified in Clearwater?1 

[34] Federated Farmers also submits that it would be umeasonable to read its 

submission as extending areas of protection for landscapes because that is not 

normally the position taken by it in these matters. I do not think I can rely on this 

point as having much determinative value. As observed by the High Court in 

Countdown Properties (Northland/2
, there is a danger in endeavouring to ascertain 

the mind or appreciation of a hypothetical person. While Federated Farmers is far 

from hypothetical, I would prefer to discern any relevant intention of a person from 

the text of their submission rather than from the person's reputation or some inference 

drawn from knowledge of past events. Assumptions based on impressions of that sort 

are likely to lead the Court into error. 

Otoroltanga District Council's argument 

[35] At the outset, the Council seems to place some weight on the fact that 

Federated Farmers entered into mediation and an agreement arising out of mediation. 

In my view, any such agreement is not relevant to the issue before the Court. The 

jurisdiction of the Court to make an order authorising changes to a statutory planning 

document cannot be conferred by agreement. The Court's jurisdiction is established 

by the Act, and the boundaries of that jurisdiction are established by the relevant 
'·'' .. <·;:.~ \ 

I ;.· .: . ,,:>\ \---------
·, ,. •··· ... ·'\ ... \"s rn11 . .• , . ·::,: I \·.•·: 1. upra, . 
:· ~ ' ' · ·. ~ ,. ', Zl 

·' ·•· 1 ·.' Supra, fn 13. 
·· ·. · \ .·' : .' :~·! '22 Supra fn 11 

. ·>::,;i.'(Jii,\1\~~~~i>' ' 
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statutory provisions referred to above. No agreement reached between the parties can 

confer additional jurisdiction and nor can it overcome any lack of jurisdiction in a 

matter such as this. 

[36] The Council bases its argument that there is scope to include additional areas 

of Outstanding Landscapes on the submission by Federated Farmers set out at [21] 

above. The Council notes that the submission is broadly fran1ed and did not specify 

any areas of Outstanding Landscapes (as distinct from Landscapes of High Amenity 

Value) to be removed. In making such a submission on the PDP, the Council submits 

that Federated Farmers left open the possibility that other areas may be mapped if the 

new landscape assessment methodology required it. 

[3 7] The Council stresses the issue of workability in dealing with the process of 

reassessment of landscapes undetialcen by the Council as part of its mediation and 

negotiations with the appellants. It notes the real possibility in that process that the 

Outstanding Landscapes would change, including the identification of additional 

areas. It argues that to expect only a reduction in the areas of Outstanding Landscapes 

would be to impose a "sinking lid" approach which was not sought by Federated 

Farmers and cannot be implied from its submission. 

Further argument 

[38] In reply, Federated Fmmers expresses some concern about the disclosure of a 

mediated agreement, but it does not appem· necessary for the Court to enter into that 

issue to resolve the question of jurisdiction. In allY event, as noted above, Federated 

Farmers confirms that it will support the negotiated draft consent order if the making 

of such all order is within the scope of its appeal. 

[39] Federated Farmers denies that it is pursuing a "sinking li<l'' approach, and 

·submits that allY additional ONL m·eas should proceed through the Schedule I process 

rather thall be added at this stage. 

[40] No additional matters m·e raised by the other appellants. 

Discussion 

\ .. :I 41] The material before the Court includes a map of the district attached to the 
' •. ! 

.. : 
1 
iJraft consent order showing the agreed mediated outcome for the !alldscape policy 
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area. The new Outstanding Landscapes and Landscapes of High Amenity Value 

which are outside the decisions' version of the PDP are shown on the map with 

hatched shading. At the scale of the map, I can do little more than observe that there 

are some substantial areas of Outstanding Landscapes that have been added. I do not 

know anything about those particular areas, including who may own or occupy them, 

or what they may be used for. I have not been presented with any information about 

the direct effects on persons with an interest in those areas or whether those persons 

may support or oppose the identification of their land on the map as Outstanding 

Landscapes. But it may not matter greatly that I do not have such information. 

[42] The essential issue that I must determine is whether those hatched areas are 

within the scope of the submission by Federated Farmers on the PDP. 

Fundamentally, in determining a matter of jurisdiction, this is an objective assessment 

based on the text of the relevant documents rather than on the personalities of any 

participant or the circumstances of tenure or use of the land. While it might be 

thought possible to seek the agreement of affected persons at a later stage to address 

the issue of effects, such an ad hoc approach would not respond to the jmisdictional 

issue of the scope of amendments to a proposed plan which are permitted under 

Schedule 1. 

[43] An objective approach, however, must yet allow a degree of latitude in its 

application so as to be realistic and workable rather than a matter of legal nicety. If it 

were obviously the case that the additional areas were of a scale and extent that could 

reasonably be considered to be incidental and consequential extensions, not requiring 

further substantial analysis of their likely effects or comparative merits, then that 

could be within the scope of amendments permissible in terms of the tests identified 

in Countdown Properties (Northland) and Clearwater and referred to above at [12] 

and [20]. 

[ 44] I do not consider it useful to assess this in terms of whether it is a "sinking lid" 

approach, with the apparent pejorative connotation attached to those words. Even 

with the latitude identified in relevant case law for the purpose of realistic 

workability, the Act imposes limits which have the effect of containing how far 

amendments may be made to a statutory planning document while it proceeds through 

the Schedule 1 process. If the result of that contaimnent may be characterised as a 

"sinking lid", then it is a consequence of the boundaries set by the law rather than the 

approach of any party to these proceedings. 
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[ 45] As for the timing of the raising of this issue, while one may understand the 

sense of frustration that could develop when a jurisdictional point is raised at a late 

stage in proceedings which appear to be on course for settlement, that is irrelevant to 

the Court's consideration. Even if the point had not been raised by one of the parties, 

it could well have been raised by the Court itself in its review of the draft consent 

order to ensure, notwithstanding the agreement of the parties, that the order may 

properly be made in accordance with all relevant legal requirements and for the 

purpose of the Act. All officers of the Comt have a duty to act in accordance with the 

law, including within the jurisdiction set by the law, at all times. 

[ 46] . So against that background, the. question is whether the submission by 

Federated Fmmers seeks, or otherwise creates scope for, the inclusion of additional 

Outstanding Landscapes in the landscape policy area of the Otorohanga PDP? 

[ 4 7] I have set out the relevant text of the submission in full above at [21]. It is 

clearly a submission on the provisions of the PDP in relation to issues concerning 

landscape, so that no issue arises in te1ms of the first limb of the test as expressed in 

Clearwater?3 The submission commences by supporting the Council's approach of 

identifying outstanding landscapes on its planning maps, noting that clear 

identification provides users with certainty. The submission supports methods for 

identifying landscape types which are well defined in order to provide certainty and 

clarity. The submission also supports consultation with l!U!downers. The relief 

sought is "that only natural features and natural landscapes that have demonstrable 

outstanding and natural qualities are identified and mapped." 

[ 48] It is notable that the text of the submission supports a methodology in terms of 

the whole district !Uld does not refer to !UIY pmticulm· areas or locations. The principal 

concern expressed in the submission is to achieve the clear and certain identification, 

by mapping, of natural landscapes !llld natural areas that m·e demonstrably 

outstanding. In abstract terms it is clearly possible that a submission that seeks an 

mnended or new method for dealing with a resomce management issue in a proposed 

plan could consequentially require other changes to the proposed plan resulting from 

the application of that method to the circU!llstances in the district. Where such 

consequential changes are foreseeable to the parties and do not extend to affect those 

who may have no notice of them, the case law discussed above indicates that 

:>·:\·· ... ·:<-\ ~'/- 1/;;.•\ incidental extensions are permissible. But on the face of the material before me, the 

. •.' 
\ 

'). '. . 

·... .. ·~xtensions sought in this case are not within those limited bounds. 
' ·', '. ~ 
~--------------

·: ·23 , ·: Supra, fu 13. 
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[ 49] It is not apparent that the submission by Federated Farmers required a full 

reassessment of the landscapes of the entire district, with all areas able to be 

considered for inclusion in what was to be identified on the maps as "outstanding." In 

terms of the relief sought, the use of the word "only" indicates a submission that the 

maps as notified may have included areas that did not warrant such identification 

rather than that there were areas that should have been so identified and were not. 

While the reassessment of the landscape within the district could obviously result in 

additional areas being identified, it is not explicit and, in my opinion, nor is it implicit 

that the submission sought to have any such areas included in the planning maps. The 

emphasis laid on consultation with landowners, at least, indicates that the submission 

sought a further process before additional areas could be included on the planning 

maps as Outstanding Landscapes. 

[50] In my opinion, adding areas of outstanding landscapes that have not previously 

been shown either on the planning maps as notified nor identified or otherwise 

referred to in submissions is not within the scope of the submission by Federated 

Farmers. The approach taken by the Council to the treatment of the entirely new 

areas now mapped as Landscapes of High Amenity Value, being to require a variation 

to the PDP or a plan change once the PDP is made operational, is the conect approach 

and must also apply in relation to areas now identified as Outstanding Landscapes. 

[51] For those reasons, I conclude that the Court does not have jurisdiction to 

approve any consent order seeking to include new areas of outstanding natural 

landscapes or outstanding natural features beyond those shown on the planning maps 

in the decisions version of the Otorohanga proposed District Plan. 

Directions 

[52] I direct the Otorohanga District Council as respondent to revise the draft 

consent order by amending the map of the Landscape Policy Area so that it no longer 

shows new areas of outstanding natural landscapes or outstanding natural features or 

landscapes of high amenity value that were outside the areas shown in the decisions 

version of the proposed District Plan. 
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[53] The parties may then submit such a revised draft consent order with any 

supporting memorandum of consent for the Court's consideration. 

SIGNED at AUCKLAND this ;2 ]+-?._ day of N1 aA ~ 2014 

DA Kirkpatrick 
Environment Judge 

·, 
•, 

:.: \ 

->;·' 
,. 

· ... _.,, ·>,.. 
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CA705/2011 and CA706/2011 

A The appeals by Far North District Council (FNDC or Council) and 

Carrington are allowed against the High Court: 

(a) declaration that under cl 4 of the settlement agreement 

Carrington agreed not to expand its accommodation on to land 



 

 

including the site which is the subject of its amended land use 

application dated 30 September 2008; 

(b) order quashing FNDC’s decision relating to the land use consent, 

and direction referring the consent back to Council for 

reconsideration on terms, and reserving leave to apply further; 

and 

(c) order for costs. 

B The judgment of the High Court is set aside and the land use consent is 

reinstated. 

C Ngāti Kahu is to pay one set of costs each to Carrington and FNDC for a 

standard appeal on a band A basis and usual disbursements.  

CA54/2012 and CA56/2012 

D The appeals by FNDC and Carrington are allowed against the judgment 

of the High Court setting aside the decision of the Environment Court.   

E The judgment of the High Court is set aside and the decision of the 

Environment Court is reinstated subject to the terms of para [157](d) of 

the High Court judgment.     
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Introduction 

[1] Carrington Farms Ltd owns a large tract of what was originally farm land on 

the Karikari Peninsula in Northland within an area of considerable natural beauty 

and cultural importance to the local rūnanga, Te Rūnanga-ā-Iwi o Ngāti Kahu.  

[2] Carrington has already developed part of its land.  About 10 years ago, the 

local authority, the Far North District Council (FNDC or Council), granted the 

company resource consents under the Resource Management Act 1991 (the RMA) to 

develop a golf course, country club and winery complex.  Ngāti Kahu challenged the 

lawfulness of the consent process by seeking judicial review in the High Court.  The 

proceeding was later settled and the development project was completed.   

[3] More recently, Carrington decided to develop another part of its land as a 

residential complex. The company applied sequentially for resource consents – 

initially, a dwelling or land use consent for 12 residential units and later a 

subdivision consent for the same land.  Council publicly notified the latter but not 

the former before separately granting both consents. 



 

 

[4] The two appeals before this Court arise from the separate consents.  In 

chronological sequence, Ngāti Kahu first appealed unsuccessfully to the 

Environment Court against the subdivision consent
1
 and then to the High Court.  In 

the interim, the Rūnanga challenged the lawfulness of the land use consent in an 

application for judicial review in the High Court.  White J heard Ngāti Kahu’s appeal 

against the Environment Court’s decision and its judicial review application together.  

In the result both the appeal and the application were allowed.  In judgments issued 

separately on 29 September 2011 White J quashed the land use
2
 and subdivision

3
 

consents. 

[5] Carrington and FNDC appeal against both judgments.  For ease of reference 

our decisions on the two appeals will be included in a composite judgment, starting 

with the judicial review proceeding.   

Facts 

[6] The undisputed facts are set out in comprehensive detail in the Environment 

Court’s decision and in both of White J’s judgments.  We are able to summarise the 

facts relevant to these appeals more briefly as follows. 

[7] Carrington owns between 800 and 1000 hectares of land on the Karikari 

Peninsula either bordering or in close proximity to Karikari Beach – a long, open and 

crescent shaped foreshore facing the Pacific Ocean and backed by semi-consolidated 

sand dunes.  Incorporated within this judgment is a map showing the boundaries of 

Carrington’s property, its configuration and the separate areas of the golf course, 

country club and residential developments.   

[8] In March 1999 Carrington applied to FNDC for three resource consents: (a) a 

land use consent for the country club development consisting of 384 proposed 

accommodation units and a lodge/golf club complex; (b) a subdivision consent for 

the same development to create 384 separate titles; and (c) a land use consent to 

establish a vineyard.  FNDC processed all three applications on a non-notified basis 

                                                 
1
  Te Rūnanga-ā-Iwi o Ngāti Kahu v Far North District Council [2010] NZEnvC 372 

 [Environment Court decision]. 
2
  Te Rūnanga-ā-Iwi o Ngāti Kahu v Carrington Farms Ltd (2011) 16 ELRNZ 664 (HC). 

3
  Te Rūnanga-ā-Iwi o Ngāti Kahu v Far North District Council (2011) 16 ELRNZ 708 (HC).  



 

 

– that is, notice was not given to the general public.  All consents were granted in 

May 1999.   

[9] In February 2000 Ngāti Kahu applied to the High Court for orders judicially 

reviewing FNDC’s decision not to notify Carrington’s consent applications.  

Carrington was also joined as a party.  On 5 March 2001 the parties signed a written 

agreement to settle the application for judicial review (the settlement agreement).  As 

a result of the settlement, Carrington’s development was able to proceed.
4
   

[10] In April 2000 Council publicly notified its proposed district plan.  In 

July 2000 Carrington lodged a submission seeking to include a zone known as the 

Carrington Estate Special Zone: its boundaries were roughly aligned to and bordered 

the proposed development site.  A consent order made in the Environment Court in 

August 2004 incorporated the zone into the district plan.  

[11] In June 2008 Carrington applied for a land use consent to construct 12 single 

residential units within a relatively small section of a 490 hectare area in the north 

eastern part of its property, physically separate from the country club development.  

The land was within the Rural Production Zone in FNDC’s Operative District Plan.  

Ms Baguley advises that the zone is relatively permissive.  Its boundaries and the 

mix of zoning of coastal and rural activities were determined through a public 

process.  The Department of Conservation and the Environmental Defence Society 

(the EDS) had appealed against the zone’s original inclusion in the draft district plan 

but Ngāti Kahu did not.  In November 2006 the zone’s boundaries were settled by a 

consent order made in the Environment Court after the appeals were withdrawn.  

[12] Construction of residential units on the sites proposed by Carrington is a 

permitted activity within the Rural Production Zone.  However, the company’s 

proposal exceeded two permitted activity standards.  One governed traffic intensity 

levels; the other regulated the number of lots permissibly served by a single access 

way.  Carrington’s proposal was thus a restricted discretionary activity under the 

                                                 
4
  On 16 May 2002, the parties signed an amendment to the settlement agreement but its terms do 

not bear upon the discrete issue of construction which we must decide. 



 

 

Operative District Plan.  In December 2008 Council decided that Carrington’s land 

use application did not require public notification and granted a resource consent. 

[13] In March 2009 Carrington applied for a subdivision consent to create 

12 separate allotments for the 12 residential units for which the land use consent was 

granted together with three additional lots (which are not at issue).  Consent was 

required because the proposed subdivision was a non-complying activity within the 

Rural Production Zone in that the 12 lots did not meet the minimum lot size 

specification in the district plan.  On this occasion Council publicly notified 

Carrington’s application.  In October 2009, against Ngāti Kahu’s objection, Council 

granted consent.  

[14] Ngāti Kahu immediately appealed to the Environment Court against FNDC’s 

grant of the subdivision consent.  The appeal was dismissed in an extensive interim 

decision given on 3 November 2010.
5
   

CA705/2011 and CA706/2011 

Land use consent: judicial review 

(a) Settlement agreement 

(i) High Court 

[15] Ngāti Kahu’s application for judicial review of Council’s decision to grant the 

land use consent sought two different remedies.  The first remedy was a declaration 

that by cl 4 of the settlement agreement Carrington had agreed not to expand its 

accommodation on its land – including the site which was the subject of its land use 

consent application – to construct 12 single residential units.  Carrington challenges 

the Judge’s finding that cl 4 had that meaning and effect when granting the 

Rūnanga’s application.  Counsel agree that the question of whether the Judge erred is 

the threshold issue for determination on this appeal.   

                                                 
5
  Environment Court decision, above n 1. 



 

 

[16] White J set out the terms of the settlement agreement in full.
6
  Those which 

are directly relevant to Carrington’s appeal are as follows: 

1.  Carrington Farms agrees to consult in good faith with EDS and 

Te Rūnanga concerning resource management matters of mutual interest 

relating to any part of the development site (including the parts referred 

to in the following paragraphs and the streams) which may arise in 

future.  This commitment is to be incorporated, on a prospective basis, 

into the conditions of the consent granted by the FNDC.  

2.  Furthermore, Carrington Farms agrees not to develop the beach 

(including the dunes) and wetland areas of its property as identified on 

the attached plan, and to use its best endeavours to preserve and 

enhance those areas for the purpose of restoring the natural state of the 

wetland.  The parties agree that this commitment is to be incorporated, 

on a prospective basis, into the conditions of consent granted by the 

FNDC.  

... 

4.  Carrington Farms agrees not to seek to expand the currently consented 

provision for accommodation (including hotel, villas or any other form 

of accommodation), subject to any “as of right” development that may 

be able to take place without the need for a resource consent at the time 

of this agreement and any re-siting of elements within the development 

site.  Such re-siting shall not without the consent of the plaintiffs:  

(a)  involve the relocation of any building covered by the consents to 

a position closer to the coast than the nearest building permitted 

in terms of the resource consents which are the subject of this 

proceeding; and  

(b)  have any adverse effects on the environment having regard to 

what is contemplated by those resource consents.  

Carrington Farms agrees that Te Rūnanga and EDS would be affected 

parties for the purposes of section 94(2) of the RMA in respect of any 

further development of the site subject to these proceedings.  

... 

6.  Without limiting its statutory duties and obligations the FNDC agrees 

that Te Rūnanga and EDS would be affected parties for the purposes of 

s 94(2) of the Resource Management Act in respect of any further 

development of the site subject to these proceedings.  

... 

8.  The FNDC acknowledges the particular interest of EDS in significant 

developments affecting the coast and of Te Rūnanga and local marae in 

significant developments affecting the coast within the rohe of 

Ngāti Kahu.  

                                                 
6
  At [16]. 



 

 

... 

12.  The parties will issue a joint media statement in which the parties 

indicate a win-win settlement using a tone of co-operation with the 

stated objective of achieving a culturally and environmentally sensitive 

development.  The agreed statement shall include a statement attributed 

to Dr Mutu to the effect that Te Rūnanga was acting on behalf of 

Te Whanau Moana of Karikari.  The parties agree that no other public 

statement will be made which is inconsistent with the spirit of the 

agreed statement, or if no agreed statement is reached, which is 

inconsistent with this agreement.  

13.  The parties will use best endeavours to agree to the terms of the joint 

media statement for issue within 14 days of concluding this agreement.  

Conclusion  

14.  All parties to this Settlement Agreement confirm that they shall in 

implementing the terms of this Settlement Agreement in all respects act 

in good faith including using best endeavours to achieve the alteration 

to the conditions of consent contemplated by this agreement within a 

reasonable time.  

15.  The parties agree that this Settlement Agreement settles all issues, 

concerns and disputes however arising out of the grant or exercise of all 

existing resource consents obtained for the development provided such 

exercise is in accordance with the conditions of the consents, including 

the conditions referred to in this agreement.  

[17] The settlement agreement annexed a plan, as referred to in cl 2, identifying 

“... the beach (including the dunes) and wetland areas” of Carrington’s property.  All 

areas were within the “Outstanding Natural Landscape” zone in the Council’s plan.   

[18] Clause 4 is at the heart of this dispute.  White J was in no doubt as to its 

meaning and effect, expressing his conclusion succinctly in these terms: 

[66]  ... Carrington’s agreement in clause 4 of the settlement agreement 

“not to seek to expand the currently consented provision for accommodation 

(including hotel, villas or any other form of accommodation)” was clear and, 

subject to the express exceptions, was unequivocal.  Carrington had agreed 

not to expand its accommodation on the Karikari Peninsula at all unless one 

of the exceptions applied.  

[19] The Judge then examined whether Carrington’s land use application fell 

within either of the exceptions provided by cl 4,
7
 concluding that: 

                                                 
7
  At [67]–[69]. 



 

 

[70]  On this basis neither exception to Carrington’s non-expansion 

agreement in clause 4 of the settlement agreement applied.  As there was no 

dispute that Carrington’s 12 residential dwellings were within the expression 

“any other form of accommodation” in clause 4, Carrington was seeking to 

expand its accommodation contrary to its non-expansion agreement in 

clause 4 of the settlement agreement.  

[20] White J was satisfied also that the plain and contextual meanings were 

consistent in that (a) Ngāti Kahu had an acknowledged interest in and concern for 

the cultural significance of the whole of the Karikari Peninsula including 

Carrington’s land; (b) the agreement was executed in settlement of a proceeding 

which challenged the validity of the three consents, and Carrington’s agreement not 

to expand any form of accommodation on any of its property was in apparent 

consideration for Ngāti Kahu’s agreement to the existing consents; (c) the 

proceeding raised issues about whether Council had taken proper regard of matters 

of national importance as required by the RMA but the effect of the settlement was 

that that critical issue was not determined by the Court; and (d) subject to 

amendments made to their terms, the three consents were accepted as valid.  

(ii) Decision 

[21] The question is whether White J was correct that by cl 4 of the settlement 

agreement Carrington agreed in 2001 not to expand its provision of accommodation 

on its Karikari property at any future time unless one of the two stated exceptions 

applied.  While cl 4 lacks precision, its terms were designed to settle Ngāti Kahu’s 

application to review FNDC’s decision to grant consent for the proposed country 

club development on a non-notified basis.  The plan incorporated within the 

agreement delineated the area of the development, referred to throughout the 

document as “the development site”.   

[22] In exchange for the Rūnanga’s withdrawal of its opposition, Carrington 

accepted in the settlement agreement two express restrictions on its rights as owner.  

One restriction (cl 2) was an absolute prohibition on Carrington’s right to develop a 

large and obviously valuable part of its land outside the development site – the beach 

and wetland areas – coupled with a positive undertaking to preserve and enhance the 

areas.   



 

 

[23] The other restriction (cl 4) was an agreement “... not to seek to expand the 

currently consented provision for accommodation ...” (emphasis added).  

Carrington’s then current consent for accommodation allowed construction of 

384 units and ancillary buildings within the country club development together with 

travellers’ accommodation and a manager’s unit within the winery complex.  The 

operative part of cl 4 was the only contractual limitation imposed on the company’s 

consent rights; the parties plainly contemplated, for example in the concluding 

sentence of cl 4, that components of the development site might be further 

developed.  

[24] The meaning of “expand” where used in cl 4 is of central importance.  The 

word means “to increase in size or bulk or importance”.
8
  Something can only be 

expanded or increased in size if it is already in existence.  In terms of cl 4, what was 

in existence was the currently consented land use for accommodation granted in 

May 1999.  Clause 4 could not be construed to apply to a “provision for 

accommodation” which was not then in existence and was not then by definition 

capable of expansion.  As Mr Gault observes, without this express restriction 

Carrington could have applied at any time to vary the existing consent by increasing, 

for example, the number of hotel rooms within the development or the size of rooms, 

possibly without notice.   

[25] Carrington had no statutory or contractual right to use the existing consent as 

a legal platform for developing another part of its property for residential purposes.  

The company’s future pursuit of that objective would always require a new 

application on different terms for a new consent.  We are satisfied that, when 

considered in light of this context, Carrington’s agreement not to seek to expand its 

existing consent for accommodation was limited to a prohibition on increasing the 

size of what was permitted according to the 1999 consent.  This restriction cannot be 

construed to prohibit the company from applying at any time in the future for a land 

use consent to develop another part of its property for residential purposes.   

                                                 
8
  Tony Deverson and Graeme Kennedy (eds) The New Zealand Oxford Dictionary (Oxford 

University Press, Oxford, 2005). 



 

 

[26] Also, as Mr Gault points out, if cl 4 bore the contrary meaning, cl 2 for 

example would be superfluous.   

[27] Other provisions in the settlement agreement support this conclusion, in 

particular: 

(a) Carrington’s agreement to consult in good faith with Ngāti Kahu and 

the EDS was expressly limited to matters of mutual interest “relating 

to any part of the development site (including the parts referred to in 

the following paragraphs and the streams) which may arise in 

future ...”.  This reference is consistent with the parties’ limitation on 

the scope of the agreement to the development site – that is, a country 

club, golf course, lodge and associated accommodation units and 

vineyards (cl 1).   

(b) The exceptions to Carrington’s right to develop the accommodation 

area again related to “the development site” with an acknowledgement 

that “this site” may be the subject of applications for consent for 

further development in which case Ngāti Kahu and the EDS were to 

be notified (cls 4 and 6). 

(c) The agreement was specifically in settlement of all issues, concerns 

and disputes “arising out of the grant or exercise of all existing 

resource consents obtained for the development ...” (cl 15). 

[28] In our judgment White J erred in declaring that cl 4 of the settlement 

agreement operated as a contractual bar to Carrington’s application in 2008 for a 

land use consent. 

(b) Non-notification of resource consents 

(i) Ngāti Kahu’s application 

[29] The second remedy sought by Ngāti Kahu was an order quashing Council’s 

decision to grant Carrington’s application for a land use consent on terms requiring 



 

 

its reconsideration, with a direction that the application should proceed on a notified 

basis to be considered contemporaneously with the application for subdivision 

consent on the same site.  White J’s decision to grant this remedy is challenged by 

both Council and Carrington. 

[30] The primary issues to emerge in argument in the High Court, and as 

identified on appeal, are whether the Judge was wrong to conclude that (a) special 

circumstances existed which required public notification of Carrington’s application 

and (b) as a consequence Council’s decision not to notify was unreasonable.
9
   

(ii) Statutory provisions 

[31] Sections 93–94D and 104 of the RMA then in force governed Council’s 

notification obligations when processing Carrington’s land use consent.  Those 

provisions relevantly stated: 

93  When public notification of consent applications is required  

(1)  A consent authority must notify an application for a resource consent 

unless—  

(a)  the application is for a controlled activity; or  

(b)  the consent authority is satisfied that the adverse effects of 

the activity on the environment will be minor.  

... 

94  When public notification of consent applications is not required  

(1)  If notification is not required under section 93(1), the consent 

authority must serve notice of the application on all persons who, in 

the opinion of the consent authority, may be adversely affected by 

the activity, even if some of those persons have given their written 

approval to the activity.  

(2)  However, a consent authority is not required to serve notice of the 

application under subsection (1) if all persons who, in the opinion of 

the consent authority, may be adversely affected by the activity have 

given their written approval to the activity.  
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94A  Forming opinion as to whether adverse effects are minor or 

more than minor  

When forming an opinion, for the purpose of section 93, as to whether the 

adverse effects of an activity on the environment will be minor or more than 

minor, a consent authority—  

(a) may disregard an adverse effect of the activity on the 

environment if the plan permits an activity with that effect; 

and  

(b)  for a restricted discretionary activity, must disregard an 

adverse effect of the activity on the environment that does not 

relate to a matter specified in the plan or proposed plan as a 

matter for which discretion is restricted for the activity; and  

(c)  must disregard any effect on a person who has given written 

approval to the application.  

94B  Forming opinion as to who may be adversely affected  

(1)  Subsections (2) to (4) apply when a consent authority is forming an 

opinion, for the purpose of section 94(1), as to who may be 

adversely affected by the activity.  

(2)  The consent authority must have regard to every relevant statutory 

acknowledgement, within the meaning of an Act specified in 

Schedule 11, made in accordance with the provisions of that Act.  

(3)  A person—  

(a)  may be treated as not being adversely affected if, in relation to 

the adverse effects of the activity on the person, the plan 

permits an activity with that effect; or  

(b) in relation to a controlled or restricted discretionary activity, 

must not be treated as being adversely affected if the adverse 

effects of the activity on the environment do not relate to a 

matter specified in the plan or proposed plan as a matter for 

which—  

(i)  control is reserved for the activity; or  

(ii)  discretion is restricted for the activity; or  

(c)  must not be treated as being adversely affected if it is 

unreasonable in the circumstances to seek the written approval 

of that person.  

 ... 



 

 

94C  Public notification if applicant requests or if special 

circumstances exist  

(1)  If an applicant requests, a consent authority must notify an 

application for a resource consent by—  

(a)  publicly notifying it in the prescribed form; and  

(b)  serving notice of it on every person prescribed in regulations.  

(2)  If a consent authority considers that special circumstances exist, a 

consent authority may notify an application for a resource consent 

by—  

(a)  publicly notifying it in the prescribed form; and  

(b)  serving notice of it on every person prescribed in regulations.  

94D  When public notification and service requirements may be 

varied  

(1)  Despite section 93(1)(a), a consent authority must notify an 

application for a resource consent for a controlled activity in 

accordance with section 93(2) if a rule in a plan or proposed plan 

expressly provides that such an application must be notified.  

(2)  Despite section 93(1)(b), a consent authority is not required to notify 

an application for a resource consent for a restricted discretionary 

activity if a rule in a plan or proposed plan expressly provides that 

such an application does not need to be notified.  

(3)  Despite section 94(1), a consent authority is not required to serve 

notice of an application for a resource consent for a controlled or 

restricted discretionary activity if a rule in a plan or proposed plan 

expressly provides that notice of such applications does not need to 

be served.  

 … 

104  Consideration of applications  

(1)  When considering an application for a resource consent and any 

submissions received, the consent authority must, subject to Part 2, 

have regard to—   

 (a)  any actual and potential effects on the environment of allowing 

the activity; and  

 (b)  any relevant provisions of—  

  (i)  a national policy statement:  

  (ii)  a New Zealand coastal policy statement:  

  (iii)  a regional policy statement or proposed regional policy 

statement:  



 

 

  (iv)  a plan or proposed plan; and  

 (c)  any other matter the consent authority considers relevant and 

reasonably necessary to determine the application.  

 … 

(Our emphasis.) 

[32] These provisions when read together constituted a discrete regime for 

determining whether Council was obliged to publicly notify Carrington’s application 

for a land use consent.  That was for a restricted discretionary activity.  As 

Ms Baguley emphasises, s 94D(2) applied because the Operative District Plan 

provided that such an application would not be notified where Council was satisfied 

that the adverse effects on the environment were minor.  By contrast, while the same 

plan rule provided that controlled activity applications would not be notified, that 

provision was expressly subject to s 94C(2). 

(iii) Carrington’s application 

[33] It is common ground that Carrington’s application for a land use consent fell 

within the scope of s 93(1)(b); and that Council had a discretion on whether to notify.  

White J set out fully the terms of Council’s decision to proceed on a non-notified 

basis.
10

  He was satisfied that it correctly (a) inquired into and found that 

Carrington’s application for the land use consent did not have any adverse effects 

when considered against the relevant criteria in the district plan; (b) noted its 

obligation under s 94A to disregard any adverse effects which did not relate to the 

matters specified in the plan for which the discretion had been restricted; and 

(c) concluded accordingly that its statutory discretion was limited solely to traffic 

intensity and access issues.   

[34] Council also noted there were no affected persons within the meaning of 

s 94B and concluded: “The proposal does not offend the matters over which Council 

has reserved its discretion and as such merits approval.” 

[35] On their face, the remaining provisions of ss 93 and 94 were not engaged.  In 

terms of s 94A Ngāti Kahu accepted that it could not challenge FNDC’s decision that 
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  At [37]. 



 

 

the adverse effects of the application – that is exceeding traffic and access way 

intensity standards – were minor.  Similarly, s 94B was not engaged.   

(iv) Special circumstances 

[36] The only question then was whether “special circumstances exist[ed]” in 

terms of s 94C(2) sufficient to invoke Council’s discretion on whether to notify 

Carrington’s application.
11

  A “special circumstance” is something, as White J 

accepted, outside the common run of things which is exceptional, abnormal or 

unusual but less than extraordinary or unique.
12

  A special circumstance would be 

one which makes notification desirable despite the general provisions excluding the 

need for notification.
13

  As Elias J noted in Murray v Whakatane District Council:
14

 

... the policy evident in those subsections seems to be based upon an 

assumption that the consent authority does not require the additional 

information which notification may provide because the principles to be 

applied in the decision are clear and non-contentious (as they will generally 

be if settled by district plan) or the adverse effects are minor.  Where a 

consent does not fit within that general policy, it may be seen to be unusual. 

[37] In order to invoke s 94C(2), the special circumstance must relate to the 

subject application.  The local authority has to be satisfied that public notification, as 

opposed to limited notification to a party or parties, may elicit additional information 

bearing upon the non-complying aspects of the application.  We repeat that 

Carrington’s application to construct and use dwelling houses was, as White J 

accepted, a permitted activity in the Rural Production Zone.  FNDC’s discretion 

when determining the application was accordingly restricted by s 94B to those 

aspects of the activity which specifically remained for its consideration – compliance 

with the traffic intensity and vehicle access standards. 
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(v) High Court 

[38] White J held that “special circumstances” existed, sufficient to take Council’s 

decision out of the ordinary relating to notification of decision making.
15

  He found 

that Council erred in reaching a contrary conclusion.  The grounds for the Judge’s 

conclusion are interlinked and can be addressed together.  In summary, they are that:  

(a) Carrington’s land use application was unlikely to be able to be 

implemented without a subdivision application as well, and in terms 

of s 91 Council should have considered whether Carrington was 

required to make applications for both consents;  

(b) Carrington intended when lodging the land use application to make a 

subdivision application as well and its decision to make two different 

applications, with the land use preceding the subdivision application, 

was contrary to principles of good resource management practice;  

(c) Carrington’s application to subdivide was non-complying and 

contrary to the overall thrust of the relevant objectives and policies of 

the district plan and in particular the site was within both the “coastal 

environment” and was “an outstanding natural ... landscape” in terms 

of s 6(a) and (b) of the RMA; 

(d) Carrington was acting in breach of its agreement not to expand its 

application for consent to use its land for accommodation purposes 

and contrary to its good faith consultation obligation; and 

(e) Council had itself acknowledged under cl 8 of the settlement 

agreement Ngāti Kahu’s “particular interest” in significant 

developments affecting the coast within Ngāti Kahu’s rohe. 

[39] White J was satisfied that FNDC knew or ought to have known of these 

“special circumstances” when making its non-notification decision in 

                                                 
15
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December 2008.
16

  In particular, he relied on a passage from the Environment 

Court’s decision on the subdivision consent issued in November 2010.
17

  He was 

satisfied that there was no evidence Council made the enquiry of Carrington which it 

ought to have made.  Nor was there any evidence that it turned its mind to the 

“special circumstances” of the case taking it out of the ordinary and making 

notification desirable.  As a result FNDC had failed to exercise properly its 

discretion under s 94C(2).
18

  For the same reasons, its decision was unreasonable in 

administrative law terms, and its narrow approach to the issue of notification was 

unjustified.
19

   

(vi) Decision 

[40] The first two grounds relied on by the Judge suggest that he gave primary 

weight to the effect of s 91.  That section relevantly provides: 

(1) A consent authority may determine not to proceed with the 

 notification or hearing of an application for a resource consent if it 

 considers on reasonable grounds that –  

 (a) other resource consents under this Act will also be required 

  in respect of the proposal to which the application relates; 

  and  

 (b)  it is appropriate for the purpose of better understanding the 

  nature of the proposal, that applications for any 1 or more 

  of those other resource consents be made before proceeding 

  further.   

(Emphasis added.) 

[41] The Judge’s reliance on s 91 presents problems.  Ngāti Kahu never pleaded 

that Council’s decision not to notify was reviewable for failing to comply with s 91 

or that Carrington’s conduct in lodging a land use application for consent with the 

prospect or likelihood that an application for subdivision consent would follow itself 

constituted a special circumstance justifying public notification.  Thus, the 

application of s 91 was not identified by the pleadings as a contestable issue on 

review and no evidence was led on it in the High Court.  
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[42] Also, as Mr Gardner-Hopkins accepts, White J erred in placing primary 

reliance on what he understood was a finding by the Environment Court
20

 that 

Carrington’s land use consent was unlikely to be implemented without a subdivision 

consent as well.  In fact, the Court found to the contrary.
21

  The Judge made a 

consequential finding, again in reliance on the Court’s decision, that Council should 

have considered whether Carrington was required to make applications for both 

consents together.  However, with respect, the Environment Court’s observations 

made in its decision on an appeal against granting a subdivision consent, some years 

after the land use consent was granted, were not relevant to the validity of the land 

use consent.  The latter consent was not directly in issue before the Environment 

Court. 

[43]  In support of White J’s conclusion, Mr Gardner-Hopkins submits that in 

terms of s 91 (a) Carrington’s proposal was in reality to develop freehold residential 

lots in a location close to the beach; (b) given the potential for the subdivision 

application to follow the land use application Council could reasonably have been 

expected to make further inquiry; (c) further inquiry would have yielded an 

affirmative answer from Carrington that a subdivision application would follow; 

(d) the subdivision application was non-complying and all relevant considerations 

would arise (not limited to the land use discretion); and (e) the separation or 

unbundling of the two consent applications was therefore contrary to the concept of 

integrated resource management and good practice – that is, according to the rule 

derived from the Planning Tribunal’s decision in Affco New Zealand Ltd v Far North 

District Council (No 2),
22

 that all resource consents for a project should be carefully 

identified from the outset and made together so they can be considered jointly.  

Mr Gardner-Hopkins refers to the company’s obligation to lay its “cards on the 

table”, emphasising that the subdivision consent was partially notified. 

[44] In answer Mr Gault and Ms Baguley emphasise the distinction between 

Carrington’s two applications and the principle of good resource management 

practice relied on by Mr Gardner-Hopkins. Counsel point out that each of 
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Carrington’s applications were of a stand alone nature whereas in Affco further 

consents were required to effect the proposal (in that case to establish an abattoir).  

We agree with this distinction.  Section 91 applies where “other resource consents ... 

will also be required in respect of the proposal”.  An example is where one local 

authority is satisfied that an application for subdivision consents will require an 

additional consent for stormwater discharge from another authority before the 

proposal can be implemented.
23

   

[45] By contrast, Carrington’s proposal was for a land use consent to construct 

12 dwellings.  The RMA creates separate regimes for imposing conditions on land 

use and subdivision consents although there can be a degree of overlap.
24

  This 

proposal was stand alone and no further consents were necessary to allow its 

implementation by constructing 12 residential units.  Mr Brabant advised us that the 

only reason why the units had not been constructed was the existence of Ngāti 

Kahu’s application for judicial review and the High Court’s decision to quash the 

consent.   

[46] Moreover, in order for s 91 to apply Council had to be satisfied that any other 

applications be made if appropriate to better understand “the nature of the proposal”.  

It could not have lawfully relied on s 91 to defer notification or hearing of 

Carrington’s land use application where the only issue was whether it should 

exercise its discretion relating to the two activity standards.  Council’s 

contemporaneous consideration of a subdivision application would not have assisted 

it in that respect. 

[47] In our judgment Mr Gardner-Hopkins’ submission faces a more fundamental 

hurdle.  While it is common ground that Council did not consider s 91 when deciding 

not to notify Carrington’s land use consent, we are satisfied that the provision does 

not apply in any event.  Section 91 is an enabling provision of negative effect; it  
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simply empowers a consent authority “not to proceed with a notification or hearing” 

if it is satisfied on reasonable grounds that two express factors concurrently exist.
25

 

These words suggest that the power allows a local authority to defer notification 

where it has made an underlying decision to notify.  The power cannot arise for 

consideration where in a case like this Council has made a decision not to notify.   

[48] A decision by FNDC on whether to exercise the s 91 power could only have 

related to the separate act of hearing Carrington’s application.  However, its decision 

to hear and determine the application was never at issue in this proceeding.  The 

subsidiary question of whether the company followed good resource management 

practice by filing sequential rather than conjoint applications could only have fallen 

for consideration in that context, if at all.  Public notification of the land use 

application on the ground that a subdivision application would follow could not have 

assisted Council in exercising a discretion which related solely to the non-complying 

aspects of the application.  Compliance or otherwise with s 91 or good resource 

management practice could not have constituted a special circumstance in terms of 

s 94C(2). 

[49] The third ground for White J’s decision was that Carrington’s subdivision 

application was non-complying and contrary to the district plan as well as the 

objectives of the RMA.  In this regard also the Judge relied on the Environment 

Court’s findings.  However, with respect, this factor was not material.  As Mr Gault 

submits, the contingent status of a possible future application by Carrington relating 

to the same development was an irrelevant factor for FNDC when considering 

whether to publicly notify the land use application.   

[50] In any event the underlying activity – using the land for residential purposes 

– was permitted when Carrington made its land use application.  Only the traffic and 

access aspects of its proposal allowed Council to exercise a degree of discretion.  

Provided Council was satisfied that the effects of both were minor, as Ngāti Kahu 

accepts, the land use consent would necessarily follow.  Public notification could not 

have changed the result.   
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[51] The fourth and fifth grounds for White J’s decision related to findings of 

breach of the settlement agreement.  As explained, we differ from the Judge on his 

finding of breach by Carrington.  Also, with respect, we disagree with the Judge that 

FNDC’s acknowledgement in cl 8 of the agreement that Ngāti Kahu had a “particular 

interest” in significant developments affecting the coast was relevant to notification.   

[52] Here the Rūnanga had disclaimed any interest in the non-complying aspects 

of the application.  As Mr Gardner-Hopkins accepts, FNDC only agreed under cl 6 

that Ngāti Kahu was an affected person for discretionary and non-complying 

activities.  And we agree with Mr Gault that on its plain meaning cl 6 applied only to 

the site of the original development, not to a proposal to develop elsewhere.  In these 

circumstances cl 8, to which the Judge briefly referred, could not constitute a special 

circumstance justifying notification.   

[53] Counsel also addressed argument before us on the issue of whether White J 

applied the correct legal approach to judicial review of Council’s non-notification 

decision.  That was because of the Judge’s emphasis
26

 upon Blanchard J’s statement 

in Discount Brands Ltd v Westfield (New Zealand) Ltd that:
27

 

[116]  Because the consequence of a decision not to notify an application is 

to shut out from participation in the process those who might have sought to 

oppose it, the Court will upon a judicial review application carefully 

scrutinise the material on which the consent authority’s non-notification 

decision was based in order to determine whether the authority could 

reasonably have been satisfied that in the circumstances the information was 

adequate in the various respects discussed above.  

[54] Both Mr Gault and Ms Baguley criticise the Judge’s reliance on Blanchard J’s 

judgment in Discount Brands, pointing to this passage from the judgment of Elias CJ 

in the same case:  

[22]  Non-complying and discretionary activities are subject to the same 

test for non-notification: the consent authority must be “satisfied” that the 

adverse effects on the environment are minor; and must obtain written 

approval from every person whom the consent authority is satisfied may be 

adversely affected (unless obtaining such consent in the circumstances is 

unreasonable).  These requirements are to be compared with those provided 

for controlled and limited discretionary activities.  In the case of controlled 

and limited discretionary activities the express provisions of the district plan 
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have established the scope of what is acceptable after a public process, 

subject to appeal opportunities.  By contrast, applications for discretionary 

activities where the discretion is not a restricted one and non-complying 

activities have to be discretely weighed against the general policies and 

standards of the district plan.  They have the potential to undermine 

expectations based on it.  

Keith J made comments to the same effect.
28

  

[55] It is unclear whether and to what extent White J ultimately relied on 

Blanchard J’s statement in Discount Brands.  However, we reject Mr Gardner-

Hopkins’ submission that in this context the statement can be construed as 

supporting what has been labelled the “hard look” approach to judicial review and 

this non-notification decision in particular.   

[56] In our judgment the aims and purposes of the RMA cannot be construed as 

justifying a more intensive standard of review of a non-notification decision than 

would otherwise be appropriate for a Court when exercising its powers.
29

  The 

judicial inquiry is required to determine whether the decision maker has complied 

with its statutory powers or duties.  The construction or application of the relevant 

provisions remain objectively constant, and there can be no justification for adopting 

a sliding scale of review of decisions under the RMA according to a judicial 

perception of relative importance based upon subject matter.
30

   

[57] We are satisfied that Blanchard J was doing no more than noting that in the 

then statutory context and the circumstances prevailing in Discount Brands – where 

the application was for a non-complying discretionary activity – the High Court on 

review must carefully scrutinise all the material submitted in support where 

Council’s decision not to notify is challenged.  In Palmerston North City Council v 

Dury,
31

 cited by Mr Gardner-Hopkins, this Court affirmed Blanchard J’s “careful 

scrutiny” observation when upholding a local authority’s decision not to notify an 
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application for consent to a restricted discretionary activity where the adequacy of 

supporting information was in issue.  However, Ngāti Kahu did not question the 

adequacy or otherwise of the information supplied by Carrington to FNDC in 

support of the land use consent relating to the two activity standards at issue.  The 

distinction in approach towards notification drawn by Elias CJ in Discount Brands 

between non-complying activities on the one hand and restricted discretionary 

activities on the other – where the district plan has already established by a public 

process what is acceptable – is directly apposite. 

(c) Result 

[58] In the result, we allow the appeals by Council and Carrington against: 

(a) the declaration made in the High Court that under cl 4 of the 

settlement agreement Carrington agreed not to expand its 

accommodation on to land including the site which is the subject of its 

amended land use application dated 30 September 2008; 

(b) the orders and directions made in the High Court quashing Council’s 

decision relating to the land use consent, referring the consent back to 

Council for reconsideration on terms, and reserving leave to apply 

further; and 

(c) the order for costs made in the High Court. 

[59] The judgment of the High Court is set aside and the land use consent is 

reinstated. 

[60] Costs must follow the event.  Ngāti Kahu brought its proceeding separately 

against Carrington and Council.  Each had separate interests which justified separate 

appearances in this Court.  Ngāti Kahu is to pay one set of costs to Carrington and 

one set of costs to Council for a standard appeal on a band A basis and usual 

disbursements.  



 

 

CA54/2012 and CA56/2012 

Subdivision consent 

(a) Environment Court 

[61] Ngāti Kahu’s challenge to Council’s decision to grant Carrington a 

subdivision resource consent was based upon the Rūnanga’s belief that the 

development would have an adverse effect on its relationship with a waahi tapu 

known as Te Ana o Taite/Taitehe, a burial cave situated on Carrington’s land. 

[62] The Environment Court was not satisfied on the evidence that the burial cave 

Te Ana extended underneath the subdivision site.  Even if it had found otherwise, the 

Court was satisfied that any adverse affects on Te Ana or the wider environment 

would be caused by Carrington giving effect to its existing land use consent and 

related permitted activity works.  In reaching that conclusion the Court adopted this 

test: 

[98] We consider that it is clear from Hawthorn
32

 that we are required to 

make a factual determination as to whether or not it is likely that effect will 

be given to an unimplemented resource consent [the land use consent].  If we 

determine that it is likely then the environment against which we assess the 

effects of a proposal will include the environment as it might be modified by 

implementation of the unimplemented resource consent in question.  We do 

not consider that we have a discretion to ignore that factual finding as to the 

future state of the environment. 

[63] The Environment Court found that Carrington was likely to give effect to the 

land use consent.  Thus the residential unit construction and related authorised works 

would form part of the future environment against which it must assess the potential 

effects of the subdivision proposal.  In the result the Court was not satisfied that the 

adverse effects on the environment would be more than minor.  

[64] However, the Environment Court recorded that but for that threshold factual 

finding it would have allowed the appeal if the application for subdivision consent 

had been considered on its own in the context of the existing environment without 

the prospective addition of 12 residential units.  In that event the proposal would 
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have been contrary to the relevant statutory objectives and policies.
33

  But, once the 

future environment was considered with the additional 12 residential units, a 

different result followed.   

[65] It is thus clear that the Environment Court’s decision was shaped by its 

formulation and adoption of the relevant legal test, and Ngāti Kahu’s appeal to the 

High Court was based upon it.   

[66] Before examining whether the Environment Court did err materially in law, it 

is appropriate to give a little more factual context to Carrington’s application.  The 

company applied to subdivide within the Rural Production Zone
34

 lots on which 

construction of residential units was a permitted activity.
35

  As Ms Baguley and 

Mr Brabant point out, the application to subdivide met all the permitted standards 

except for the lot dimensions. The proposal exceeded a residential intensity rule 

requiring development of one lot to every 12 hectares of land.  The lots would have 

been permitted if each had at least 3000 square metres for surrounding exclusive use 

plus a minimum of 11.7 hectares elsewhere.  But for the fact that they were clustered 

together rather than divided into lots of equal sizes, subdivision would have been a 

controlled activity.  

[67] Also, as the Environment Court acknowledged, the subdivision simply 

enabled the issue of freehold titles to reflect what was already approved and likely to 

be implemented under the land use consent.
36

  

(b) Statutory provisions 

[68] Carrington’s obligation to obtain a subdivision resource consent was 

governed by s 77B of the RMA which provided: 

77B  Types of activities  

... 
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(5)  If an activity is described in this Act, regulations, or a plan or proposed 

plan as a non-complying activity,—  

 (a)  a resource consent is required for the activity; and  

 (b)  the consent authority may grant the resource consent with or 

without conditions or decline the resource consent.  

(6)  Particular restrictions for non-complying activities are in section 104D.  

... 

[69] The application fell for determination according to ss 104, 104B and 104D of 

the RMA,
37

 which in March 2009 provided: 

104  Consideration of applications  

(1)  When considering an application for a resource consent and any 

submissions received, the consent authority must, subject to Part 2, 

have regard to—   

 (a)  any actual and potential effects on the environment of allowing 

the activity; and  

 (b)  any relevant provisions of—  

  (i)  a national policy statement:  

  (ii)  a New Zealand coastal policy statement:  

  (iii)  a regional policy statement or proposed regional policy 

statement:  

  (iv)  a plan or proposed plan; and  

 (c)  any other matter the consent authority considers relevant and 

reasonably necessary to determine the application.  

(2)  When forming an opinion for the purposes of subsection (1)(a), a 

consent authority may disregard an adverse effect of the activity on 

the environment if the plan permits an activity with that effect.  

... 

(5)  A consent authority may grant a resource consent on the basis that the 

activity is a controlled activity, a restricted discretionary activity, a 

discretionary activity, or a non-complying activity, regardless of what 

type of activity the application was expressed to be for.  

... 
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104B  Determination of applications for discretionary or non-complying 

activities  

After considering an application for a resource consent for a discretionary 

activity or non-complying activity, a consent authority—  

(a)  may grant or refuse the application; and  

(b)  if it grants the application, may impose conditions under section 108.  

... 

104D  Particular restrictions for non-complying activities  

(1)  Despite any decision made for the purpose of section 93 in relation to 

minor effects, a consent authority may grant a resource consent for a 

non-complying activity only if it is satisfied that either—  

 (a) the adverse effects of the activity on the environment (other 

than any effect to which section 104(3)(b) applies) will be 

minor; or  

 (b)  the application is for an activity that will not be contrary to the 

objectives and policies of—  

  (i)  the relevant plan, if there is a plan but no proposed plan 

in respect of the activity; or  

  (ii)  the relevant proposed plan, if there is a proposed plan but 

no relevant plan in respect of the activity; or  

  (iii)  both the relevant plan and the relevant proposed plan, if 

there is both a plan and a proposed plan in respect of the 

activity.  

(2)  To avoid doubt, section 104(2) applies to the determination of an 

application for a non-complying activity. 

(Our emphasis.) 

(c) High Court 

[70] White J emphasised that the High Court’s jurisdiction on appeal was limited 

to determinations of questions of law;
38

 and that his answers to the four questions 

then identified had to be given in the light of the Environment Court’s findings of 

fact, which were not open to challenge on appeal.
39

  In particular the Court had 

found that (a) Carrington was likely to implement the land use consent regardless of 

whether the subdivision consent was granted; (b) the area of Carrington’s proposed 
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subdivision was not situated above Te Ana; and (c) the land to be subdivided was 

within both “the coastal environment” and was an “outstanding natural ... landscape” 

in terms of s 6(a) and (b).   

[71] In setting aside the decisions to grant the subdivision consent, White J 

correctly noted that his contemporaneous decision in the judicial review proceeding 

to quash the land use consent had the effect of removing the factual basis for the 

Environment Court’s decision.
40

  However, as the Judge also recognised, that 

decision was not material to his decision to allow Ngāti Kahu’s appeal.  That was 

because he was independently satisfied that the Environment Court erred in law.
41

  

[72] White J noted that: 

[56]  In the present case the parties agreed that in terms of ss 299 and 305 

of the RMA the four questions of law raised by the two appeals were:  

1.  Was the Environment Court obliged to include the residential units 

 consented under RC 2080553 within the future environment upon 

 being satisfied that the consent was likely to be implemented when 

 determining whether the subdivision consent should be upheld or 

 cancelled having regard to the matters in s 6(a) and (b) of the RMA?  

2.  Even if the Court was obliged to include the consented units in the 

 future environment, was the Environment Court able to decline to 

 grant consent?  

3.  Was the Environment Court in error when considering whether 

 subdivision consent should be refused by reference to s 6(a) and (b) 

 of the RMA to take into account only the environment including the 

 12 residential units already consented under RC 2080553, but have 

 no regard to the permitted baseline in relation to the potential for 

 development of seven residential units on the subdivision site as a 

 permitted activity? 

4.  In relation to the proposed revised conditions of subdivision consent, 

 was the Environment Court within its powers in directing a 

 condition of consent must be added to the effect that the subdivision 

 cannot be completed until construction of the residential units 

 authorised by RC 2080553 has been completed? 

[73] White J was satisfied that the first two questions were related or sequential.  

The third is of academic importance.  And the fourth, relating to a condition imposed 

by the Environment Court on Carrington’s subdivision consent, was determined in 
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the company’s favour and is not the subject of a cross-appeal.  In granting leave to 

appeal on 13 December 2011 White J did not identify a question or questions of law 

for our determination.
42

   

[74] Our decision focuses on the Judge’s answers to the first two questions,  

recognising that this Court’s jurisdiction on appeal from the High Court is also 

confined to questions of law.
43

  In advance of the hearing in this Court counsel filed 

a list of five discrete issues.  However, their argument focussed primarily on the first 

two questions determined by White J, which are of decisive importance to this 

appeal. 

[75] On the first question, White J determined that: 

[110]  In light of the preceding analysis of the decisions of the Court of 

Appeal in Arrigato
44

 and Hawthorn and the 2003 amendments, it is apparent 

that:  

(a)  In terms of the “permitted baseline” concept, which applied to the 

subject site, the Council and the Environment Court had a discretion 

whether to take into account and give weight to the unimplemented 

construction consent (RC 2080553) when considering the effects of 

Carrington’s application for the subdivision consent, a non-

complying activity contrary to both ss 6(a) and (b) of the RMA and 

the provisions of the District Plan.  

(b)  Unimplemented RC 2080553, which related to the subject site, was 

not a relevant consideration when the Council and the Environment 

Court were considering the future state of the environment beyond 

the subject site.  

(c)  The Environment Court therefore erred in deciding otherwise and in 

not exercising the required discretion (although it is clear that it 

would otherwise have declined the application).  

[76] On the second question, the Judge determined that the Environment Court 

erred in failing to exercise its discretionary power to decline consent even if it was 

obliged to include the unimplemented land use consent in the future environment.
45

 

[77] We shall address each of these two determinations in the same sequence. 
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(d) Decision 

(i)  Environment 

[78] The first question is whether the Environment Court erred in law by holding 

that it was bound to include Carrington’s unimplemented resource consent in the 

environment against which the effects of the subdivision proposal was to be assessed 

if it was satisfied that the consent would in fact be implemented.
46

   

[79] For this purpose, it is appropriate to summarise more fully the essential steps 

in the Environment Court’s reasoning.  After its disputed conclusion on the legal test, 

the Court followed this approach: 

(a) An assessment of the future state of the environment is a 

determination of the form it might take having regard to activities that 

are permitted by district or regional plans (s 104(2)) or, as in this case, 

if the existing resource consents are implemented.
47

 

(b) This assessment requires a factual determination as to whether it is 

likely that effect will be given to the land use consent.
48

 

(c) It had no discretion to ignore its factual finding as to the future state 

of the environment.
49

 

(d) It was satisfied, as a matter of fact, that the future environment would 

include construction of the 12 consented dwellings.
50

 

(e) In considering the merits in the context of the future environment 

including 12 residential units the subdivision consent was not contrary 

to the district plan’s objectives or policies (s 104D(1)(b)(i)).
51
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(f) Any adverse effects of Carrington’s development would be a 

consequence of implementing the land use consent arising out of its 

development of the 12 unit residential development and its associated 

earthworks, infrastructure works and vegetation clearance and not the 

subdivision consent.
52

 

[80] The Environment Court’s construction of the words “the environment” where 

used in s 104(1)(a) was central to its decision.  “The environment” is not a static 

concept in RMA terms, as its broad definition in s 2 illustrates.
53

  It is constantly 

changing, often as a result of implementation of resource consents for other activities 

in and around the site and cannot be viewed in isolation from all operative 

extraneous factors.  As this Court noted in Queenstown Lakes District Council v 

Hawthorn Estate Ltd
54

 the consent authority will frequently be aware that the 

environment existing on the date a consent is granted is likely to be significantly 

affected by another event before its implementation.  In its plain meaning and in its 

context, we are satisfied that “the environment” necessarily imports a degree of 

futurity.  The consent authority is required to consider the state of the environment at 

the time when it may reasonably expect the activity – that is, the subdivision – will 

be completed.
55

   

[81] The question then is whether the Environment Court’s construction of 

s 104(1)(a) to the effect that it was bound to take into account the effect of an 

unimplemented resource consent if satisfied that it would be implemented is 

consistent with this Court’s decision in Hawthorn.
56

  In Hawthorn an application was 

made for subdivision and land use consents to develop 32 residential units on 

34 hectares of land near Queenstown.  The activity was non-complying under the 

operative district scheme but discretionary under the proposed district scheme.  The 
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area was within a wider triangle of land of 166 hectares where 24 houses had already 

been erected with unimplemented consents to construct another 28.   

[82] In assessing the effects of the proposal on the environment for the purposes 

of s 104(1)(a) the Court in Hawthorn identified the central question as: 

[11] ... whether the consent authority ought to take into account the 

receiving environment as it might be in the future and, in particular, if 

existing resource consents that had been granted but not implemented, were 

implemented in the future. ... 

[83] In answering that question affirmatively this Court conducted a careful and 

informed survey of the relevant statutory provisions
57

 before concluding: 

[57] In summary, all of the provisions of the Act to which we have 

referred lead to the conclusion that when considering the actual and potential 

effects on the environment of allowing an activity, it is permissible and will 

often be desirable or even necessary, for the consent authority to consider the 

future state of the environment, on which such effects will occur. 

[84] Later, in a passage cited by White J,
58

 this Court said in Hawthorn, that:  

[84] … It [the environment] also includes the environment as it might be 

modified by the implementation of resource consents which have been 

granted at the time a particular application is considered, where it appears 

likely that those resource consents will be implemented. … 

[85] White J summarised his analysis of the effect of Hawthorn and this Court’s 

decision in Arrigato
59

 as follows: 

[103]  From this analysis of the decision of the Court of Appeal in 

Hawthorn, it is apparent that the Court was making it clear that when a 

consent authority is having regard to “any actual and potential effects on the 

environment of allowing the activity” it was permissible and desirable or 

even necessary for the consent authority to consider the future state of the 

environment on which such effects would occur and that in doing so 

resource consents, both implemented and likely to be implemented, beyond 

the subject site were part of the future environment.  The Court of Appeal 

did not, however, “overrule” its earlier decision in Arrigato.  In Hawthorn 

the Court of Appeal accepted that the “permitted baseline”, which recognised 

both implemented and likely to be implemented consents for the subject 

site, remained relevant for the purpose of assessing the significance of 

effects of a particular resource application in the context of s 105(2A)(a), the 

predecessor to s 104D(1)(a) of the RMA.  
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(White J’s emphasis.) 

[86] The Judge distinguished Hawthorn on the ground that the Environment 

Court’s decision in this case was not concerned with the implementation of resource 

consents beyond the subject site.
60

  As a result, the “permitted baseline” test 

embodied in s 104(2) was relevant to the Environment Court’s consideration of 

Carrington’s application.
61

  The Judge held that the Court was thus required to 

exercise its judgment
62

 and was not required to consider the unimplemented consent 

for the subject site when considering the receiving environment beyond it.
63

   

[87] White J particularly emphasised the distinction drawn in Hawthorn between 

developments on the site on one hand and beyond the site on the other.  He imported 

the permitted baseline test to justify this distinction.  Mr Gardner-Hopkins did 

likewise.  In the former case, he says, the local authority had a discretion to take into 

account the permitted plan baseline (as codified by s 104(2)); by contrast, in the 

latter case it was mandatory to take account of activities permitted by the plan or 

unimplemented consents where they are likely to be implemented.   

[88] We do not accept this distinction.  The qualification noted by this Court in 

Hawthorn was in the context of pointing out the limitation of the permitted baseline 

test to the site itself where the appellant had attempted to give it a more expansive 

application.  What is decisive is the exclusionary nature of the permitted baseline 

test.  In essence, as this Court observed in Arrigato:
64

 

[29] Thus the permitted baseline ... is the existing environment overlaid 

with such relevant activity ... as is permitted by the plan.  Thus, if the 

activity permitted by the plan will create some adverse effect on the 

environment, that adverse effect does not count in the ss 104 and 105 

assessments.  It is part of the permitted baseline in the sense that it is deemed 

to be already affecting the environment or, if you like, it is not a relevant 

adverse effect.  The consequence is that only other or further adverse effects 

emanating from the proposal under consideration are brought to account. 
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[89] As Mr Brabant submits, the permitted baseline was irrelevant to the 

Environment Court’s decision.  The current codification of the concept
65

 in s 104(2) 

allows a consent authority when forming its threshold opinion under s 104(1)(a) to 

“... disregard an adverse effect of the activity on the environment if the plan permits 

an activity with that effect” (emphasis added).  The statutory purpose is to vest a 

consent authority with a discretion to ignore the permitted baseline where previously 

it had been a mandatory consideration.   

[90] The Environment Court was alive to the existence of this discretionary 

power.
66

  That was because Ngāti Kahu’s counsel had contended before it, as 

Mr Gardner-Hopkins did in the High Court, that the consent authority had a 

discretion as to whether it considered the unimplemented land use consent to be part 

of the permitted baseline or existing environment.
67

  However, as the Environment 

Court pointed out, Ngāti Kahu’s argument conflated the concepts of the permitted 

baseline and the environment as recognised in ss 104(2) and 104(1)(a) respectively.  

In Hawthorn this Court was satisfied that the appellant made the same error although 

in a different context.
68

  

[91] In the RMA context, the environment and the permitted baseline concepts are 

critically different.  Both are discrete statutory considerations.  The environment 

refers to a state of affairs which a consent authority must determine and take into 

account when assessing the effects of allowing an activity; by contrast, the permitted 

baseline provides the authority with an optional means of measuring – or more 

appropriately excluding – adverse effects of that activity which would otherwise be 

inherent in the proposal.   

[92] As this Court pointed out in Hawthorn:
69

 

[27]  ... the “permitted baseline” is simply an analytical tool that excludes 

from consideration certain effects of developments on the site that is subject 

to resource consent application.  It is not to be applied for the purpose of 

ascertaining the future state of the environment beyond the site.   
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[93] In this case the Environment Court was not required to undertake a 

comparative enquiry of the type contemplated by the permitted baseline test.  That 

was because Carrington did not seek to invoke the test in its favour to argue that the 

district plan permitted an activity having an adverse effect on the environment of the 

same nature as the proposed subdivision.  The Court’s enquiry was not into whether 

the plan permitted an activity with the same or similar adverse effect on the 

environment as would arise from the subdivision proposal.  Its enquiry was focussed 

instead on the meaning of the “environment”, taking proper account of its future 

state if it found as a fact that Carrington’s land use consent would be implemented.  

Acting within those parameters, it was open to the Court to find as a matter of fact 

that the potential effects on the environment of implementing the resource consent 

would be minor when viewed in the context of a future environment that would 

include the 12 dwellings permitted as a result of the land use consent.   

[94] In this respect we note this Court’s statement in Hawthorn
70

 to the effect that 

it is permissible and will often be desirable or even necessary for the consent 

authority to consider the future state of the environment.  However, that observation 

does not affect our conclusion.  The Court was simply recognising that a consent 

authority will not always be required to consider the future state of the environment.  

But, as the Court expressly recognised, it would be contrary to s 104(1)(a) for the 

consent authority not to take account of the future state of the environment where it 

is satisfied that other resource consents will be put into effect.
71

  This is such a case. 

[95] It follows that we must respectfully disagree with White J.  In our judgment 

the Environment Court did not err in determining that it was required to take into 

account the likely future state of the environment as including the unimplemented 

land use consent for the purposes of s 104(1)(a) if it was satisfied that Carrington 

was likely to give effect to that consent.   

(ii) Discretion 

[96] The second question is whether the Environment Court erred in failing to 

consider whether to exercise its statutory discretion to decline Carrington’s 
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application even if it was obliged to include the unimplemented land use consent in 

the future environment.   

[97] In summary White J found that the Environment Court erred because: 

(a) The statutory scheme establishes that the decision on whether to grant 

an application is essentially discretionary in character.
72

 

(b) Despite the fact that the land use consent had already been granted to 

Carrington, the Environment Court was entitled to take into account 

such factors as national importance, that subdivision was not a 

permitted activity under the district plan, its view of good resource 

management factors and its reservations about Carrington proceeding 

with the construction without obtaining freehold titles.
73

 

(c) The fact that the second gateway test was met (s 104D(1)(b)(i)) did 

not of itself extinguish the need for the Environment Court to consider 

whether to exercise a discretion.
74

 

(d) The Environment Court had an overriding discretion to take account 

of other relevant factors including that Carrington followed a 

deliberate strategy prior to maximising what was called “the permitted 

baseline/existing environment” prior to seeking subdivision consent 

which failed to meet the requirement of integrated resource 

management embodied in the RMA and Council’s corresponding 

failure to enquire of Carrington whether it anticipated that subdivision 

would follow the land use application and whether it was required as 

part of the overall consent package.
75

  In this respect, the Judge gave 

weight to the provisions of s 91.
76
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[98] As a result, White J was satisfied that the Environment Court erred in its 

reliance on Hawthorn in determining that the state of the future environment 

excluded from account other relevant factors and failed to carry out the required 

weighing or balancing exercise at all.
77

 

[99] We accept that the Environment Court had an overall discretion in 

determining whether the resource consent should be granted.
78

  But that discretion 

had to be exercised by reference to the relevant statutory criteria.  Because this 

application was for consent to a non-complying activity, the Court first had to find 

that either of what are known as the gateway tests provided by s 104D was satisfied.  

This was the starting point for its enquiry into the merits.  After consideration, the 

Court concluded that the application satisfied the second of the gateway tests – that 

is, it was for an activity that will not be contrary to the objectives and policies of the 

relevant plan.
79

   

[100] However, the Court’s enquiry did not end there; it did not treat satisfaction of 

the gateway test as determining its decision.  Instead, the Court concluded after 

consideration of the evidence that any adverse effects on the environment would 

have been brought about by Carrington’s implementation of the land use consent, not 

by the subdivision proposal.
80

  As noted, the Court was satisfied that the company 

would build the residential units even if subdivision consent was not granted.  This 

critical evaluative finding inevitably shaped the Court’s exercise of its discretion, 

which had to be related to the merits of the application for subdivision consent.  In 

this respect the Court noted that its decision was based not just on its factual findings 

but on its consideration of the relevant statutory provisions – ss 104 and 104D.   

[101] With respect, we are unable to agree with White J that the Environment Court 

should have taken into account the factors he identified within its overall 

discretionary power.  It appears that the Judge gave particular weight to the Court’s 

trenchant criticism of Carrington for filing successive consent applications: the Court 
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observed at one stage that it must have been “blindingly obvious” to FNDC when the 

land use consent was filed that a subdivision consent application would follow.
81

   

[102] It is difficult to follow the statutory basis for the Environment Court’s 

criticism.  On appeal counsel addressed detailed argument on what was called the 

bundling or hybrid planning status of applications when considering whether the 

consents ought to have been determined together or separately on the merits.  We 

have determined a similar argument in our related decision on the judicial review 

appeal. 

[103] Citing Bayley v Manukau City Council,
82

 Mr Gardner-Hopkins reverts to his 

central line of argument that when determining whether bundling should occur the 

question is whether the relevant consent lies at the heart of the proposal;
83

 and that 

this proposal was to secure freehold residential lots in a location close to the beach to 

which subdivision was integral.  Therefore the most restrictive consent category, 

being non-complying status for the subdivision consent, should have been applied to 

both applications (if Carrington had applied for both contemporaneously as the High 

Court concluded).  In this argument, as on the judicial review appeal he relies on 

s 91. 

[104] However, Mr Gardner-Hopkins submissions are beyond the scope of this 

appeal.  The Environment Court did not consider s 91.  Instead, it made a decisive 

factual finding: after criticising Carrington’s practice of filing successive 

applications and Council’s alleged failure to act, it enquired into whether these acts 

or omissions  had any  material affect.  The  Court concluded  that what it called  the  

“the issue of environmental creep”
84

 was not determinative given that the decisive 
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step in terms of environmental effects was Council’s decision to grant the land use 

consent.
85

   

[105] In any event, as Mr Brabant points out, the concept of “environmental creep” 

could not have had relevance here.  That is because the concept is limited to cases 

where a party obtains one resource consent and then applies for another on the same 

site but for a more intensive activity.
86

  In this case, the subdivision consent did not 

enable a more intensive use of the site than is allowed by the land use consent.  It 

simply enabled titles to be issued for the 12 units which Carrington has a right to 

construct.   

[106] Furthermore, for the reasons which we have given in the judicial review 

appeal, Council would have had no option but to determine the subdivision consent 

discretely.  It could not have refused, in reliance on s 91 or a precept of good 

resource management practice, to deal with the subdivision application because a 

land use consent had been granted previously.  With respect, White J’s conclusion to 

the contrary,
87

 cannot be sustained because even if Carrington had filed both 

applications together, FNDC was bound to deal with each separately on its merits.  

Bayley is distinguishable for that reason.  In that case the consent authority was 

considering multiple consent applications: the issue was whether it correctly 

dispensed with notification of one of those applications.   

[107] In any event, the question of whether Carrington followed a deliberate 

strategy of filing sequential applications could not have been relevant to a decision 

on whether the subdivision consent was lawfully granted.  The company had not 

acted unlawfully and its conduct could never constitute a disqualifying factor.  With 

respect, we disagree with White J’s endorsement of Mr Gardner-Hopkins’ 

submission that by allowing Carrington’s application the Environment Court was 

permitting the company to take advantage of its own wrong doing.
88

  Similarly, 

FNDC’s alleged failure at an earlier date when determining the land use consent to 
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identify that a subdivision consent would be required was irrelevant to the merits of 

the subdivision application itself.   

[108] It follows that we disagree with White J’s conclusion that the Environment 

Court simply failed to carry out the requisite weighing exercise at all.  In the context 

of this application its discretion was of a residual or limited character, tightly 

confined by the statutory criteria and the factual finding that Carrington was likely to 

implement the land use consent.  We do not consider the Environment Court was 

bound, or even entitled, to take into account the factors identified by the Judge.  

Accordingly, we are satisfied that the High Court incorrectly found that the 

Environment Court erred in law when dismissing Ngāti Kahu’s appeal against 

Council’s decision to grant Carrington’s application for a subdivision consent. 

Result 

[109] In the result we allow the appeals by FNDC and Carrington against the 

judgment of the High Court answering the first and second questions of law in 

Ngāti Kahu’s favour, ordering costs and setting aside the decision of the 

Environment Court.   

[110] The judgment of the High Court is set aside and the decision of the 

Environment Court is reinstated subject to the terms of para [157](d) of the High 

Court judgment.     

[111] In the normal course costs would follow the event.  However, while we heard 

appeals against two separate judgments, we heard both together because they were 

interlinked and some issues overlapped.  That connection is reflected in the 

composite nature of this judgment.  In the circumstances we are satisfied that the 

award of costs against Ngāti Kahu in CA705/2011 and CA706/2011 will be 

sufficient to meet the interests of justice on both appeals.  There will be no award of 

costs on this appeal.   
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JUDGMENT OF THE COURT

A The appeal is dismissed.

B The appellant is to pay costs to the first respondent in the sum of $6,000
together with usual disbursements.  We certify for two counsel.

REASONS

(Given by Cooper J)

[1] This is an appeal from a judgment of Fogarty J pursuant to leave granted by

this Court under s 308 of the Resource Management Act 1991 (“the Act”).  



[2] Fogarty J had dismissed an appeal by the council and the second respondents

against a decision of the Environment Court.  The Environment Court had set aside a

decision of the Council declining a resource consent application made by the first

respondent (“Hawthorn”).  

[3] As a result of the Environment Court decision, Hawthorn was authorised to

proceed to subdivide and carry out subdivision works on a property near

Queenstown.  Some 32 residential lots were proposed to be created.

[4] This Court gave leave for the following questions to be pursued on appeal:

1. Whether His Honour Justice Fogarty erred in law when he
determined (either expressly or by implication):

(a) that the receiving environment should be understood as
including not only the environment as it exists but also the
reasonably foreseeable environment;

(b) that it was not speculation for the Environment Court to take
into account approved building platforms in the triangle and
on the outside of the roads that formed it;

(c) that the Environment Court had given adequate and
appropriate consideration to the application of the permitted
baseline.

2. Whether His Honour Justice Fogarty erred in law when he
determined that the Environment Court had not erred in law in
concluding that the landscape category it was required to consider
was an “Other Rural Landscape”.

3. Whether His Honour Justice Fogarty erred in law when he held that
the Environment Court had not erred in law when it considered the
minimum subdivision standards in the Rural Residential zone in
addressing the first respondent’s proposal which is in a Rural
General zone.

[5] As was observed by the Court in granting leave, the questions are inter-

related, and the answers to the second and third questions are in large part dependent

on the answer to the constituent parts of the first.  The main issue that underlies the

appeal is whether a consent authority considering whether or not to grant a resource

consent under the Act must restrict its consideration of effects to effects on the

environment as it exists at the time of the decision, or whether it is legitimate to

consider the future state of the environment.



[6] It was common ground that the three questions fall to be considered under the

Act in the form in which it stood prior to the coming into force of the Resource

Management Amendment Act 2003.

Background

[7] Hawthorn applied to the Council for both subdivision and land use activity

consent in respect of land in the Wakatipu Basin. The land comprises 33.9 hectares,

and is situated near the junction of Lower Shotover and Domain Roads, with

frontage to both of those roads.  It is part of a triangle of land bounded by them and

Speargrass Flat Road, known locally as “the triangle”.

[8] Hawthorn’s development would subdivide the land into 32 separate lots,

containing between 0.63 and 1.30 hectares, together with access lots, and a central

communal lot containing 12.36 hectares.  The application also sought consent to the

erection of a residential unit on each of the 32 residential sites, within nominated

building platforms that were shown on plans submitted with the application.  The

proposal required consent as a non-complying activity under the operative district

plan, and as a discretionary activity under the proposed district plan.

[9] There was an existing resource consent which allowed subdivision of the land

into eight blocks of approximately four hectares in each case.  Those approved

allotments contained identified building platforms. 

[10] The Environment Court recorded that the whole of the land proposed to be

subdivided is flat, apart from a small rocky outcrop.  The Court observed that “the

triangle” had been the subject of considerable development pressure over the past

decade, and that within the 166 hectare area so described, 24 houses had been

erected, with a further 28 consented to, but not yet built.  Outside of the roads that

physically form the triangle were a further 35 approved building platforms.  It is

unclear from the Environment Court’s decision whether any of those had been built

on.



[11] In assessing the effects of the proposal on the environment for the purposes

of s 104(1)(a) of the Act, a key question that arose was whether the consent authority

ought to take into account the receiving environment as it might be in the future and,

in particular, if existing resource consents that had been granted but not yet

implemented, were implemented in the future.  The council had declined consent to

the application and on the appeal by Hawthorn to the Environment Court argued that

that Court’s consideration should be limited to the environment as it existed at the

time that the appeal was considered.  That proposition was rejected by the

Environment Court, and also by Fogarty J. 

[12] Before we confront the questions that have been asked directly, we briefly

summarise the reasoning in the decisions respectively of the Environment Court and

the High Court.

The Environment Court decision

[13] The Environment Court held that the dwellings, and the approved building

platforms yet to be developed by the erection of buildings, both within and outside

the triangle, were part of the receiving environment.  As to the undeveloped sites,

that conclusion was founded on evidence that the Court accepted that it was

“practically certain that approved building sites in the Wakatipu Basin will be built

on.”  That conclusion, not able to be challenged on appeal, is critical to the

arguments advanced in the High Court and in this Court.  

[14] The Environment Court held that the eight dwellings for which resource

consent had already been granted on the subject site were appropriately considered

as part of the “permitted baseline”, a concept explained in the decisions of this Court

in Bayley v Manukau City Council [1999] NZLR 568, Smith Chilcott Limited v

Auckland City Council [2001] 3 NZLR 473 and Arrigato Investments Limited v

Auckland Regional Council [2002] 1 NZLR 323.  However, it rejected an argument

by Hawthorn that landowners in the area could have a reasonable expectation that

the Council would grant consent to subdivisions that matched the intensity of three

other subdivisions in the triangle, for which the Council had recently granted

consent.  Those subdivisions had an average area of two hectares per allotment.



Hawthorn had argued that the present development should be considered in the light

of a future environment in which subdivision of that intensity would occur

throughout the triangle.

[15] The Court rejected that proposition as being too speculative.  Noting that all

subdivision in the zone required discretionary activity consent, the Court observed

that: 

[25] We have no way of knowing whether existing or future allotment
holders will apply for consent to subdivide to the extent of two hectare
allotments, nor whether they can replicate the conditions which led the
Council to grant consent in the cases referred to by Mr Brown, nor at what
point the consent authority will consider that policies requiring avoidance of
over-domestication of the landscape have been breached.  In general terms
we do not consider that reasonable expectations of landowners can go
beyond what is permitted by the relevant planning documents or existing
consents.

[16] At the time that the appeal was heard before the Environment Court, there

was both an operative and a proposed district plan.  The Court’s focus was properly

on the proposed district plan, however, because the relevant provisions in it had

passed the stage where they might be further modified by the submission and

reference process under the Act.  Under the proposed district plan (which we will

call simply the “district plan”, or “the plan” from this point), it was necessary for the

Court to classify the landscape setting of the proposed development.  The Court

found that the appropriate landscape category was “Other Rural Landscape”.  In

doing so the Court rejected the arguments that had been put to it by the Council and

by parties appearing under s 271A of the Act that the proper classification was

“Visual Amenity Landscape”.  Both are terms used and described in the district plan.

[17] Once again, the Court’s reasoning was based on what it thought would

happen in the future.  It held that the “central question in landscape classification”

was whether the landscape “when developed to the extent permitted by existing

consents” would retain the essential qualities of a Visual Amenity Landscape.  That

would not be the case here, because of the extent of existing and likely future

development of “lifestyle” or “estate” lots both in the triangle and outside it.



[18] The Environment Court then discussed the effects of the development on the

environment.  It found that the subdivision works would introduce an unnatural

element to the landforms in the triangle, but that they would be largely

imperceptible, and the landform was not one of the best examples of its type.  In

terms of visual effects, the Court concluded that, although the development could be

seen from positions beyond the site, it would not intrude into significant views, nor

dominate natural elements in the landscape.  As to the effects on “rural amenity” the

Court held that the position was “finely balanced”, but after it identified and

considered relevant district plan objectives and policies dealing with rural amenity,

concluded that the development was marginally compatible with them.  

[19] The Court also considered the proposal against relevant assessment criteria in

the district plan.  It found that the proposal would satisfy most of them.  This part of

the Court’s decision required it to revisit under s 104(1)(d) of the Act matters already

dealt with in the inquiry into effects on the environment under s 104(1)(a). 

[20] One of the assessment criteria raised as an issue whether the proposed

development would be complementary or sympathetic to the character of adjoining

or surrounding visual amenity landscape.  Another required consideration of whether

the proposal would adversely affect the naturalness and rural quality of the landscape

through inappropriate landscaping.  The Court was able to repeat here conclusions

that it had already arrived at earlier in its decision.   In particular, it said that

although the effects of the proposal on the retention of the rural qualities of the

landscape were “on the cusp”: 

…in the context of  consented development on this and other sites in the
vicinity the proposal is just compatible with the level of rural development
likely to arise in the area.

[21] Having considered the objectives and policies of the district plan as a whole,

the Court concluded that while the proposal was marginal in respect of some

significant policies, it was supported by others.  Consequently, it was  “not contrary

to the policies and objectives taken as a whole”.

[22] In the balance of its decision the Court rejected an argument of the Council

that the decision would create an undesirable precedent.  It  considered the proposal



against the higher level considerations flowing from Part II of the Act, expressed a

conclusion that the effects on the environment of allowing the activity would be

minor, provided that there was a condition proscribing any further subdivision of the

land, and then moved to the exercise of its discretion to grant consent under

s 105(1)(c) of the Act.  For present purposes it should be noted that the Court’s

conclusion that there would not be an undesirable precedent set by the grant of

consent was expressly justified on the basis that the proposal had been

comprehensively designed, and would provide facilities for the public that would

link to other facilities in the triangle.  The Court considered that it was difficult to

imagine that another such comprehensive proposal could be designed for another

location, given the “level of subdivision and building that has already occurred

within the triangle”.  Further, the Court’s conclusion that adverse effects on the

environment would be minor was reached: 

[h]aving considered carefully the changes that will occur on the surrounding
environment as a result of consents already granted and the “baseline” set by
existing resource consents on the land…

[23] So it can be seen that, in respect of the main issues that the Court had to

decide, its reasoning in each case was predicated on the ability to assess the

development against the future conditions likely to be present in the area.  

The High Court decision

[24] The questions earlier set out particularise the challenged conclusions of

Fogarty J.  On the first issue, as to whether the receiving environment should be

understood as including not only the environment as it exists, but also the reasonably

foreseeable environment, Fogarty J essentially adhered to his own reasoning in

Wilson v Selwyn District Council [2005] NZRMA 76.  He held in that case that

“environment” in s 104 includes potential use and development in the receiving

environment.

[25] Accordingly, the Environment Court had not erred when it took into account

the approved building platforms both within and outside of the triangle.  In [74] of

the judgment Fogarty J said:



In my view the reason why the baseline analysis is abrupt is that the Court
had no doubt at all that advantage would be taken of approved building
platforms in this very valuable location.  Mr Goldsmith’s view was not
challenged in cross-examination.  Ms Kidson, the landscape witness for the
Council, took into account that more houses would be built as a result of a
number of consents.

[26] Fogarty J went on to observe that the Environment Court’s approach did not

involve speculation, and that the Court had rejected an argument that it should take

into account the possibility of further subdivision as a result of possible future

applications for discretionary activity consent.  He observed that in that respect, the

approach of the Environment Court was more cautious than that which he himself

had taken in Wilson v Selwyn District Council.

[27] One of the questions that has been raised on the appeal concerns the

adequacy of the Environment Court’s consideration of the application of what has

come to be known as the “permitted baseline”.  Although that expression was used

by Fogarty J in [74], we doubt that he was using the term in the sense that it is

normally used, that is with reference to developments that might lawfully occur on

the site subject to the resource consent application itself.  Rather, Fogarty J appears

to have used the expression to refer to the likely developments that would take place

beyond the boundary of the subject site, utilising existing resource consents.

Nothing turns on the label that the Judge used to refer to lawfully authorised

environmental change beyond the subject site.  However, it would be prudent to

avoid the confusion that might result from using the term other than in its normal

sense, addressed in Bayley v Manukau City Council, Smith Chilcott Ltd v Auckland

City Council and Arrigato Investments Ltd v Auckland Regional Council.  As we will

emphasise later in this judgment the “permitted baseline” is simply an analytical tool

that excludes from consideration certain effects of developments on the site that is

subject to a resource consent application.  It is not to be applied for the purpose of

ascertaining the future state of the environment beyond the site.  

[28] The second and third questions raised on the appeal have their genesis in

particular provisions in the Council’s proposed district plan. Under the landscape

classification employed by that plan, the Environment Court held that the receiving

environment of the subject application should be regarded as an “Other Rural



Landscape”.  In a passage which again uses the expression “baseline” in an unusual

context, Fogarty J said at [76]:

Mr Wylie argued that, although there was evidence before the Court on
which it could conclude the landscape was Other Rural Landscape that it
reached that decision after taking into account, irrelevantly, that the
landscape would be developed to the extent permitted by existing consents.
So he was arguing that the much earlier finding of Other Rural Landscape
was affected by this same area of baseline analysis.  As I do not think that
there is any error of baseline analysis, this point cannot be sustained.  It is,
however, appropriate to comment on one detail in Mr Wylie’s argument in
case it be thought I have overlooked it.

[29] The Judge accepted Mr Wylie’s argument that the Environment Court had

considered their judgment regarding the effect of the proposal on rural amenity as

finely balanced.  Having observed that the Environment Court was an expert Court,

was thoroughly familiar with the Queenstown area and skilled in the assessment of

landscape values, Fogarty J said at [79]:

In my view Mr Wylie’s argument has to depend on the point he has reserved,
namely that a consent authority applying s 104 in these circumstances must
consider the receiving environment as it exists, and ignore any potential
development: whether it be imminent pursuant to existing building consents;
or allowed as permitted uses;  or potentially allowable as discretionary
activity, controlled activity, or non-complying activity.  If that is the law,
then the judgment by the Environment Court on other rural landscape may
be infected with an error of law, in a material way.

[30] The Judge had already decided that there was no such error of law, because it

was proper for the Environment Court to consider the future state of the

environment.

[31] Fogarty J also held that the Environment Court had not erred in assessing the

proposed development by reference to the lot sizes permitted in the rural-residential

zone.  Essentially, he held that this was a legitimate course to follow, because the site

was located in an Other Rural Landscape, which is the least sensitive of the

landscape categories provided for in the district plan.  Using terms that appear in the

district plan itself, Fogarty J said at [87]:

Obviously different levels of protection of landscape value will depend on
whether the proposed developments impact on romantic landscape, Arcadian
landscape or other landscape.  Reading the [plan] as a whole one would
expect quite significant protection of romantic and Arcadian landscape.  The



degree of protection of other landscape, including Other Rural Landscape
from any further development is less certain.

[32] He noted there were no minimum subdivisional allotment sizes for the rural

general zone.  It was a zone that contemplated consents being granted for a wide

range of activities provided they did not compromise the landscape and other rural

amenities.  The proposal had been designed to have a park-like appearance and

would incorporate planting that would to some extent screen the development from

neighbouring land use.  He concluded at [90]:

Had the Court been proceeding on the basis of a classification of the
landscape as Arcadian, considering Rural Residential Standards could well
have been taking into account an irrelevant consideration.  But where the
Court considers that the Arcadian character of the landscape has gone and is
dealing with a rural landscape already showing some kind of residential
character, I do not think it can be said that an expert Court has fallen into
error of law by looking at the standards in the rural living area zones, when
exercising a judgment as to how to address a proposal which is a
discretionary activity in the rural general zone of the [plan].

[33] Mr Wylie contends that in respect of all these determinations Fogarty J’s

decision was incorrect in law.  We discuss the reasons that he advanced for that

contention in the context of the questions that we have to answer.

Question 1(a) – The environment

[34] Mr Wylie’s principal submission was that Fogarty J erred in holding that the

word “environment” includes not only the environment as it exists, but also the

reasonably foreseeable environment after allowing for potential use and

development.  The Council contended that such an approach is not required by the

definition of the word “environment” in s 2 of the Act, and that to read the word in

that way would be inconsistent with Part II of the Act, in particular with s 7(f).

[35] Mr Wylie further submitted that a purposive approach to the relevant

statutory provision would lead to a conclusion that the “environment” must be

confined to the environment as it exists.  He submitted that the reference to

“maintenance and enhancement of the quality of the environment” in s 7(f) of the

Act was strongly suggestive that it is the environment as it exists at the date of the



exercise of the relevant function or power under the Act which must be relevant.  He

contended that it would be difficult, perhaps impossible, to have particular regard to

the maintenance and enhancement of the quality of a speculative future environment.

[36] Further, referring to the importance of district plans made under the Act and

the process of submission in which members of the public may formally participate

in the plan preparation process, Mr Wylie argued that when a plan becomes

operative, it represents a community consensus as to how development should

proceed in the Council’s district.  Such plans, he submitted, focus on existing

environments and put in place a framework for future development.  But they do not,

as he put it, “assume future putative environments degraded by potential use or

development”.

[37] In addition, Mr Wylie pointed to practical difficulties that he said would

make the approach that found favour with the Environment Court and Fogarty J

unworkable.  There was, in addition, the potential for “environmental creep” if

applicants having secured one resource consent were then able to treat the effects of

implementing that consent as something which would alter the future state of the

environment whilst returning to the Council on successive occasions to seek further

consents “starting with the most benign, but heading towards the most damaging”.

[38] Mr Wylie also argued that to uphold Fogarty J’s view on the meaning of the

word “environment” would be to run counter to authorities which have established

rules for priority between applicants, authorities dealing with issues of precedent and

cumulative effect as well as the authorities already mentioned on the “permitted

baseline”.

[39] Both parties have argued the matter as if the word “environment” in s 2 of the

Act ought to be seen as neutral on the issue of whether it requires the future, and

future conditions to be taken into account.  We think that that is true only in the

superficial sense that none of the words used specifically refers to the future.

[40] The definition reads as follows:

“Environment” includes –



(a) Ecosystems and their constituent parts, including people and
communities;  and

(b) All natural and physical resources;  and

(c) Amenity values;  and

(d) The social, economic, aesthetic, and cultural conditions which affect
the matters stated in paragraphs (a) to (c) of this definition or which
are affected by those matters:

[41] This provision must be construed on the basis prescribed by s 5(1) of the

Interpretation Act 1999;  the meaning of the provision is to be ascertained from its

text and in the light of its purpose.

[42] Although there is no express reference in the definition to the future, in a

sense that is not surprising.  Most of the words used would, in their ordinary usage,

connote the future.  It would be strange, for example, to construe “ecosystems” in a

way which focused on the state of an ecosystem at any one point in time.  Apart from

any other consideration, it would be difficult to attempt such a definition.  In the

natural course of events ecosystems and their constituent parts are in a constant state

of change.  Equally, it is unlikely that the legislature intended that the enquiry should

be limited to a fixed point in time when considering “the economic conditions which

affect people and communities”, a matter referred to in paragraph (d) of the

definition.  The nature of the concepts involved would make that approach artificial.  

[43] These views are reinforced by consideration of the various provisions in the

Act in which the word “environment” is used, or in which there is reference to the

elements that are set out in the four paragraphs of its definition.  The starting point

should be s 5, which states and explains the fundamental purpose of the Act in the

following terms:

5. Purpose - 

(1) The purpose of this Act is to promote the sustainable management of
natural and physical resources.

(2) In this Act, “sustainable management” means managing the use,
development, and protection of natural and physical resources in a
way, or at a rate, which enables people and communities to provide



for their social, economic, and cultural wellbeing and for their health
and safety while – 

(a) Sustaining the potential of natural and physical resources
(excluding minerals) to meet the reasonably foreseeable
needs of future generations;  and

(b) Safeguarding the life-supporting capacity of air, water, soil,
and ecosystems;  and

(c) Avoiding, remedying, or mitigating any adverse effects of
activities on the environment.

[44] “Natural and physical resources” are, of course, part of the environment as

defined in s 2.  The purpose of the Act is to promote their sustainable management.

The idea of management plainly connotes action that is on-going, and will continue

into the future.  Further, such management is to be sustainable, that is to say, natural

and physical resources are to be managed in the way explained in s 5(2).  Again, it

seems plain that provision by communities for their social, economic and cultural

well-being, and for their health and safety, is an idea that embraces an on-going state

of affairs.

[45] Section 5(2)(a) then makes an express reference to the “reasonably

foreseeable needs of future generations”.  What to this point has been implicit,

becomes explicit in the use of this language.  There is a plain direction to consider

the needs of future generations.  Paragraph (b)’s reference to safeguarding the life-

supporting capacity of air, water, soil, and ecosystems also points not only to the

present, but also the future.  The idea of safeguarding capacity necessarily involves

consideration of what might happen at a later time.

[46] The same approach is requisite under paragraph (c).  “Avoiding” naturally

connotes an on-going process, as do “remedying” and “mitigating”.  The latter two

words, in addition, imply alteration to an existing state of affairs, something that can

only occur in the future.  

[47] Each of the components of s 5(2) is, therefore, directed both to the present

and the future state of affairs.  An analysis of the concepts contained in ss 6 and 7

leads inevitably to the same conclusion.  That is partly because the particular

directions in each section are all said to exist for the purpose of achieving the



purpose of the Act.  But in part also, the future is embraced by the words

“protection”, “maintenance” and “enhancement” that appear frequently in each

section.  We do not agree with Mr Wylie’s argument based on s 7(f).  “Maintenance”

and “enhancement” are words that inevitably extend beyond the date upon which a

particular application for resource consent is being considered.

[48] The requirements of ss 5, 6 and 7 must be complied with by all who exercise

functions and powers under the Act.  Regional authorities must do so, when carrying

out their functions in relation to regional policy statements (s 61) and the purposes of

the preparation, implementation and administration of regional plans is to assist

regional councils to carry out their functions “in order to achieve the purpose of this

Act”.  Further, the functions of regional councils are all conferred for the purpose of

giving effect to the Act (s 30(1)).  Consistently with this, s 66 obliges regional

councils to prepare and change regional plans in accordance with Part II.

[49] The same obligations must be met by territorial authorities, in relation to

district plans.  The purpose of the preparation, implementation and administration of

district plans is, again, to assist territorial authorities to carry out their functions in

order to achieve the purpose of the Act.  Similarly, the functions of territorial

authorities are conferred only for the purpose of giving effect to the Act (s 31) and

district plans are to be prepared and changed in accordance with the provisions of

Part II.  There is then a direct linkage of the powers and duties of regional and

territorial authorities to the provisions of Part II with the necessary consequence that

those bodies are in fact planning for the future.  The same forward looking stance is

required of central government and its delegates when exercising powers in relation

to national policy statements (s 45) and New Zealand coastal policy statements

(s 56).  The drafting shows a consistent pattern.

[50] In the case of an application for resource consent, Part II of the Act is, again,

central to the process.  This follows directly from the statement of purpose in s 5 and

the way in which the drafting of each of ss 6 to 8 requires their observance by all

functionaries in the exercise of powers under the Act.  Self-evidently, that includes

the power to decide an application for resource consent under s 105 of the Act. 



Moreover, s 104 which sets out the matters to be considered in the case of resource

consent applications, began, at the time relevant to this appeal:

(1) Subject to Part II, when considering an application for a resource
consent and any submissions received, the consent authority shall have
regard to ….

[51] The pervasiveness of Part II is once again apparent. In the case of resource

consent applications, reference must also be made to the list of relevant

considerations spelled out in paragraphs (a) to (i) of s 104(1).  These include: “any

actual and potential effects on the environment of allowing the activity” (paragraph

(a)), the objectives, policies, rules and other provisions of the various planning

instruments made under the Act (paragraphs (c) to (f)) and “any other matters that a

consent authority considers relevant and reasonably necessary to determine the

application” (paragraph (i)).

[52] Each of these provisions is likely to require a consent authority, in

appropriate cases, to have regard to the future environment.  Insofar as ss 104(1)(c)

to (f) are concerned, that will be necessary where the instruments considered require

that approach.  If the precedent effects of granting an application are to be

considered as envisaged by Dye v Auckland Regional Council [2002] 1 NZLR 337

then the future will need to be considered, whether under s 104(1)(d) or s 104(1)(i).

As to s 104(1)(a), its reference to potential effects is sufficiently broad to include

effects that may or may not occur depending on the occurrence of some future event.

It must certainly embrace future events. 

[53] Future potential effects cannot be considered unless there is a genuine

attempt, at the same time, to envisage the environment in which such future effects,

or effects arising over time, will be operating. The environment inevitably changes,

and in many cases future effects will not be effects on the environment as it exists on

the day that the Council or the Environment Court on appeal makes its decision on

the resource consent application.  

[54] That must be the case when district plans permit activities to establish

without resource consents, where resource consents are granted and put into effect

and where existing uses continue as authorised by the Act.  It is not just the erection



of buildings that alters the environment:  other activities by human beings, the effects

of agriculture and pastoral land uses, and natural forces all have roles as agents of

environmental change.  It would be surprising if the Act, and in particular s 104(1)(a)

were to be construed as requiring such ongoing change to be left out of account.

Indeed, we think such an approach would militate against achievement of the Act’s

purpose.

[55] A further consideration based in particular on the provisions concerning

applications leads to the same conclusion.  When an application for resource consent

is granted, the Act envisages that a period of time may elapse within which the

resource consent may be implemented.  At the time relevant to this appeal, the

statutory period was two years or such shorter or longer period as might be provided

for in the resource consent (s 125).  Consequently, the effects of a resource consent

might not be operative for an appreciable period after the consent had been granted.

Mr Wylie’s argument would prevent the consent authority considering the

environment in which those effects would be felt for the first time.  Rather, the

consent authority would have to consider the effects on an environment which, at the

time the effects are actually occurring, may well be different to the environment at

the time that the application for consent was considered.  That would not be

sensible.

[56] Similarly, it is relevant that many resource consents are granted for an

unlimited time.  That is certainly the case for most land use and subdivision consents

(see s 123(b)).  Yet it could not be assumed that the effects of implementing the

consent would be the same one year after it had been granted, as they would be in

twenty years’ time.  

[57] In summary, all of the provisions of the Act to which we have referred lead to

the conclusion that when considering the actual and potential effects on the

environment of allowing an activity, it is permissible, and will often be desirable or

even necessary, for the consent authority to consider the future state of the

environment, on which such effects will occur.



[58] We have not been persuaded to a different view by any of Mr Wylie’s

arguments based on practical considerations and conflict with other lines of

authority.  It was his submission that the practical difficulties arising from

Fogarty J’s judgment would be significant.  He contended that to require those

administering district plans, and applicants for resource consents, to take account of

the potential or notional future environment would be unduly burdensome, and

would require them to speculate about what might or might not occur in any

particular receiving environment, about what future economic conditions might be,

and, possibly about how such future economic conditions might affect future people

and communities.  He submitted that this would require a degree of prescience on the

part of consent authorities that was inappropriate.  

[59] In support of those propositions he referred to O’Connell v Christchurch City

Council [2003] NZRMA 216, and in particular to what was said by Panckhurst J at

[73]:

I also agree with the submission of Mr Chapman for AMI/AMP that an
extension of the rule to include potential activities on sites other than the
application site would place an intolerable burden on the consent authority
when assessing resource consent applications.

[60] The concerns expressed by Mr Wylie about practical difficulties were

overstated.  It will not be every case where it is necessary to consider the future

environment, or where doing so will be at all complicated.  Suppose, for example, an

application for resource consent to establish a new activity in a built up area of a

city.  There will be rules which provide for permitted activities and in the vast

majority of cases it would be likely that the foreseeable future development of

surrounding sites would be similar to that which existed at the time the application

was being considered.  In such a case, it might be a safe assumption that the

environment would, in its principal attributes, be very much like it presently is, but

perhaps more intensively developed if there are district plan objectives and policies

designed to secure that end.  At the other end of the spectrum, if one supposed an

application to carry out some new activity involving development in an area which

was rural in nature and which was intended to remain so in accordance with the

policy framework established by the district plan, then once again it ought not be

difficult to postulate the future state of that environment. 



[61] Difficulties might be encountered in areas that were undergoing significant

change, or where such change was planned to occur.  However, even those areas

would have an applicable policy framework in the district plan that, together with the

rules, would give considerable guidance as to the nature and intensity of future

activities likely to be established on surrounding land.  In cases such as the present,

where there are a significant number of outstanding resource consents yet to be

implemented, and uncontested evidence of pressure for development, the task of

predicting the likely future state of the environment is not difficult.

[62] The observations made by Panckhurst J in O’Connell v Christchurch City

Council must be read in context.  He was dealing with an appeal from an

Environment Court decision overturning a decision by the City Council to grant

consent to establish a tyre retail outlet.  AMI and AMP occupied multi-storey office

premises adjoining the subject site and had appealed to the Environment Court

against the Council’s decision.  When the Environment Court set aside the Council’s

decision, the applicant for resource consent appealed to the High Court.  One of the

issues raised on the appeal was a contention that the Environment Court had

misapplied the “permitted baseline test” in as much as it had considered the effects

of permitted activities on only the subject site and had not considered the effects of

permitted activities on adjacent sites as well.  At [70] Panckhurst J said:

[70] I accept that the Court did apply the baseline test with reference only
to the subject site.  That is it compared the proposed activity against other
hypothetical activities that could be established on this site as of right in
terms of the transitional and proposed plans.  Regard was not had to the
impact of the establishment of hypothetical activities on a closely adjacent
site.  Was such an approach in error?

[71] I am not persuaded that it was.  This conclusion I think follows from
a reading of various decisions where the permitted baseline assessment has
been considered in a number of contexts.

[63] The Judge referred to Bayley v Manukau City Council, Smith Chilcott Ltd v

Auckland City Council and Arrigato Investments Ltd v Auckland Regional Council,

and concluded that the required comparison for purposes of permitted baseline

analysis is one that is restricted to the site in question.  There was nothing in those

cases which was consistent with the extension of the test for which the appellant had

contended.  We have earlier expressed our view that the “permitted baseline” has in



the previous decisions of this Court been limited to a comparison of the effects of the

activity which is the subject of the application for resource consent with the effects

of other activities that might be permitted on the subject land, whether by way of

right as a permitted activity under the district plan, or whether pursuant to the grant

of a resource consent.  In the latter case, it is only the effects of activities which have

been the subject of resource consents already granted that may be considered, and

the consent authority must decide whether or not to do so:  Arrigato Investments Ltd

v Auckland Regional Council,  at [30] and [34]-[35].

[64] We agree with Panckhurst J’s observations about the limits of the “permitted

baseline” concept, and we also agree with him that the decisions of this Court have

not suggested that it can be applied other than in relation to the site that is the subject

of the resource consent application.  However, it is a far step from there to contend

that Bayley v Manukau City and the decisions that followed it, dictate the answer on

the principal issues to be determined in this appeal.  The question whether the

“environment” could embrace the future state of the environment was not directly

addressed in those cases, nor was an argument in those terms apparently put to

Panckhurst J.

[65] It is as well to remember what the “permitted baseline” concept is designed to

achieve.  In essence, its purpose is to isolate, and make irrelevant, effects of activities

on the environment that are permitted by a district plan, or have already been

consented to.  Such effects cannot then be taken into account when assessing the

effects of a particular resource consent application.  As Tipping J said in Arrigato at

[29]:

Thus, if the activity permitted by the plan will create some adverse effect on
the environment, that adverse effect does not count in the ss 104 and 105
assessments.  It is part of the permitted baseline in the sense that it is deemed
to be already affecting the environment or, if you like, it is not a relevant
adverse effect.  The consequence is that only other or further adverse effects
emanating from the proposal under consideration are brought to account.

[66] Where it applies, therefore, the permitted baseline analysis removes certain

effects from consideration under s 104(1)(a) of the Act.  That idea is very different,

conceptually, from the issue of whether the receiving environment (beyond the



subject site) to be considered under s 104(1)(a), can include the future environment.

The previous decisions of this Court do not decide or even comment on that issue.  

[67] We do not overlook what was said in Bayley v Manukau City Council at p

577, where the Court referred to what Salmon J had said in Aley v North Shore City

Council [1998] NZRMA 361 at 377:

On this basis a consideration of the effect on the environment of the activity
for which consent is sought requires an assessment to be made of the effects
of the proposal on the environment as it exists.

The Court said that it would add to that sentence the words:

…or as it would exist if the land were used in a manner permitted as of right
by the plan.  

[68] However, it must be remembered first, that Bayley was the case in which the

permitted baseline concept was formally recognised, and as we have explained did

not deal with the issue which has to be decided in this case.  Secondly, it was a case

about notification of resource consent applications.  The issue that arose concerned

the proper application of s 94 of the Act, and the provisions it contained allowing

non-notification in cases where the adverse effect on the environment of the activity

for which consent was sought would be minor.  In that context there could be no

need to consider the future environment, because if the effects on the existing

environment were not able to be described as minor, there would be no need to look

any further.  

[69] Mr Wylie referred to other practical difficulties which he illustrated by

reference to Fogarty J’s decision in Wilson v Selwyn District Council.  In that case,

as in this, Fogarty J held that the term “environment” could include the future

environment where the word is used in s 104(1)(a) of the Act.  He held further that,

to ascertain the future state of the environment it was appropriate to ask, amongst

other things, whether it was “not fanciful” that surrounding land should be

developed, and to have regard in that connection to what was permitted in a

proposed district plan.  Because the district plan contemplated the subdivision of

neighbouring land as a controlled activity, His Honour held that it was plain that the

District Council did not regard it as fanciful that the land in the locality might be



subdivided down into smaller sites with increased dwellings.  Mr Wylie pointed out

that although subdivision was a controlled activity under the proposed plan relevant

in that case, and there were no submissions challenging that, there were, however,

submissions challenging the right to erect dwellings, as Fogarty J himself had

recorded in [38] of the judgment.  Mr Wylie criticised the decision on the basis that

it had effectively “pre-empted” the submission process in relation to the district plan.

It would also, in his submission, lead to considerable uncertainty. 

[70] Mr Wylie further argued that in the present case, some of the remarks made

by Fogarty J suggested that the possibility of development pursuant to resource

consents for discretionary or even non-complying activities should be taken into

account to ascertain the future state of the environment, in advance of such consents

being granted.

[71] That is an inference which can arise from what the Judge said at [79]:

In my view Mr Wylie’s argument has to depend on the point he has reserved,
namely that a consent authority applying s 104 in these circumstances must
consider the receiving environment as it exists, and ignore any potential
development:  whether it be imminent pursuant to existing building
consents;  or allowed as permitted uses;  or potentially allowable as
discretionary activity, controlled activity, or non-complying activity.  If that
is the law, then the judgment by the Environment Court on Other Rural
Landscape may be infected with an error of law, in a material way.

[72] Fogarty J noted that the decision of the Environment Court in the present case

had rejected an argument that it should take into account the likelihood of future

successful applications for discretionary activity consent.  At [74] he said:

As noted, the Court did go on to reject taking into account the further
subdivision and thus even more houses resulting from successful
applications for discretionary activities.  It may be noted that that is a more
cautious approach than I took in Wilson and Rickerby, see [62] and [81].

[73] The reference here to Wilson and Rickerby was a reference to the case now

reported as Wilson v Selwyn District Council.

[74] These observations by the Judge express too broadly the ambit of a consent

authority’s ability to consider future events. There is no justification for borrowing

the “fanciful” criterion from the permitted baseline cases and applying it in this



different context.  The word “fanciful” first appeared in Smith Chilcott Ltd v

Auckland City Council at [26], where it was used to rule out of consideration, for the

purposes of the permitted baseline test, activities that the plan would permit on a

subject site because although permitted it would be “fanciful” to suppose that they

might in fact take place.  In that context, when the “fanciful” criterion is applied, it

will be in the setting of known or ascertainable information about the development

site (its area, topography, orientation and so on).  Such an approach would be a much

less certain guide when consideration is being given to whether or not future

resource consent applications might be made, and if so granted, in a particular area.

It would be too speculative to consider whether or not such consents might be

granted and to then proceed to make decisions about the future environment as if

those resource consents had already been implemented.

[75] It was not necessary to cast the net so widely in the present case.  The

Environment Court took into account the fact that there were numerous resource

consents that had been granted in and near the triangle.  It accepted Mr Goldsmith’s

evidence that those consents were likely to be implemented.  There was ample

justification for the Court to conclude that the future environment would be altered

by the implementation of those consents and the erection of dwellings in the

surrounding area.  

[76] Limited in this way, the approach taken to ascertain the future state of the

environment is not so uncertain as to be unworkable or unduly speculative, as Mr

Wylie contended.

[77] Another concern that was raised by Mr Wylie was the possibility of

“environmental creep”.  This is the possibility that someone who has obtained one

resource consent might seek a further resource consent in respect of the same site,

but for a more intensive activity.  It would be argued that the deemed adverse effects

of the first application should be discounted from those of the second when the latter

was considered under s 104(1)(a).  Mr Wylie submitted that if s 104(1)(a) requires

that consideration be given to potential use and development, there would be nothing

to stop developers from making a number of applications for resource consent,

starting with the most benign, and heading towards the most damaging.  On each



successive application, they would be able to argue that the receiving environment

had already been notionally degraded by its potential development under the

unimplemented consents.

[78] This fear can be given the same answer as was given in Arrigato where the

Court had to determine whether unimplemented resource consents should be

included within the “permitted baseline”.  At [35] the Court said:

[35] Resource consents are capable of being granted on a non-notified as
well as a notified basis.  Furthermore, they relate to activities of differing
kinds.  There may be circumstances when it would be appropriate to regard
the activity involved in an unimplemented resource consent as being part of
the permitted baseline, but equally there may be circumstances in which it
would not be appropriate to do so.  For example, implementation of an
earlier resource consent may on the one hand be an inevitable or necessary
precursor of the activity envisaged by the new proposal.  On the other hand
the unimplemented consent may be inconsistent with the new proposal and
thus be superseded by it.  We do not think it would be in accordance with the
policy and purposes of the Act for this topic to be the subject of a
prescriptive rule one way or the other.  Flexibility should be preserved so as
to allow the consent authority to exercise its judgment as to what bearing the
unimplemented resource consent should have on the question of the effects
of the instant proposal on the environment.

[79] The Environment Court dealt with the implications of the existing resource

consents in the present case in a manner that was consistent with that approach.  It

will always be a question of fact as to whether or not an existing resource consent is

going to implemented.  If it appeared that a developer was simply seeking

successively more intensive resource consents for the same site there would

inevitably come a point when a particular proposal was properly to be viewed as

replacing previous proposals. That would have the consequence that all of the

adverse effects of the later proposal should be taken into account, with no “discount”

given for consents previously granted. We are not persuaded that the prospect of

“creep” should lead to the conclusion that the consequences of the subsequent

implementation of existing resource consents cannot be considered as part of the

future environment.  

[80] Three other issues, raised by Mr Wylie in support of his argument that

“environment” should be confined to what exists at the time the resource consent

application is considered by the consent authority, can be briefly mentioned.  First,



he suggested that the contrary approach would have the effect of negating the result

of cases that have decided that priority as between applicants should be established

in accordance with the time when applications are made to a consent authority

(Fleetwing Farms Ltd v Marlborough District Council [1997] 3 NZLR 257 and

Geotherm Group Ltd v Waikato Regional Council [2004] NZRMA 1).  That

argument would only be legitimate if we were to endorse Fogarty J’s decision that

resource consent applications not yet made but which conceivably might be made,

could be taken into account.  That is not our view.

[81] Secondly, Mr Wylie contended that to hold that the word “environment”

included potential use or development would undermine the decision of this Court in

Dye v Auckland Regional Council where it had been decided that the grant of a

resource consent had no precedent effect in the “strict sense”.  It is apparent from

[32] of that decision, that what was meant by use of the expression “the strict sense”

was that one consent authority is not bound by its own decisions or those of any

other consent authority.  We do not agree that a decision that the “environment” can

include the future state of the environment has any implications for what was

decided in Dye.  

[82] Finally, Mr Wylie contended that if unimplemented resource consents are

taken into account, then consent applications will fall to be decided on the basis of

the environment as potentially affected by other consents.  He submitted that this

was to all intents and purposes “precedent by another route”.  We do not agree.  To

grant consent to an application for the reason that some other application has been

granted consent is one thing.  To decide to grant a resource consent application on

the basis that resource consents already granted will alter the existing environment

when implemented, and that those consents are likely to be implemented is quite a

different matter.  

[83] There is nothing in the High Court’s decision in Rodney District Council v

Gould [2006] NZRMA 217 on the question of cumulative effects which has any

implications for the current issue.  That decision simply explained what was already

apparent from what this Court had decided in relation to cumulative effects in Dye v



Auckland Regional Council that is, that the cumulative effects of a particular

application are effects which arise from that application, and not from others.

[84] In summary, we have not found, in any of the difficulties Mr Wylie has

referred to, any reason to depart from the conclusion which we have reached by

considering the meaning of the words used in s 104(1)(a) in their context.  In our

view, the word “environment” embraces the future state of the environment as it

might be modified by the utilisation of rights to carry out permitted activity under a

district plan.  It also includes the environment as it might be modified by the

implementation of resource consents which have been granted at the time a particular

application is considered, where it appears likely that those resource consents will be

implemented.  We think Fogarty J erred when he suggested that the effects of

resource consents that might in future be made should be brought to account in

considering the likely future state of the environment.  We think the legitimate

considerations should be limited to those that we have just expressed.  In short, we

endorse the Environment Court’s approach.  Subject to that reservation, we would

answer question 1(a) in the negative.

Question 1(b) - Speculation

[85] The foregoing discussion means this and the subsequent questions can be

answered more briefly.  The issue raised by this question is whether taking into

account the approved building platforms in and near the triangle, was speculative.

The process adopted by the Environment Court cannot properly be characterised as

having involved speculation.  The Court accepted Mr Goldsmith’s evidence that it

was “practically certain” that the approved building sites in and near the triangle

would be built on.  Mr Wylie confirmed that there was no issue with the

Environment Court’s finding of fact on the likelihood of future houses being erected.  

[86] However, Mr Wylie argued that the environment against which the

application fell to be assessed comprised only the existing environment.  If that

assertion were correct, he submitted that it followed that the potential effects of

unimplemented resource consents were irrelevant.



[87] We have already rejected his contention that the relevant environment was

confined to the existing environment.  It follows that there is no basis upon which we

could find error of law in relation to Question 1(b).

Question 1(c) – Consideration of the permitted baseline

[88] The issue raised by this question is whether the Environment Court had given

adequate and appropriate consideration to the application of the permitted baseline.

Mr Wylie’s argument on this issue proceeded as if the Environment Court had been

making a decision about the permitted baseline when it allowed itself to be

influenced by its conclusion that the building sites in and around the triangle would

be developed.  For reasons that we have already given, we do not consider that the

receiving environment was properly to be approached on the basis of a “permitted

baseline” analysis, as that term has normally been used.

[89] Whatever label is put upon the exercise, Mr Wylie’s main contention in this

part of his argument was that there was nothing in the Environment Court’s decision

to show that it had a discretion of the kind that had been explained by this Court in

the decision in Arrigato Investments Ltd v Auckland Regional Council, in particular

the passage at [35] that we have earlier set out.  Mr Wylie submitted that properly

understood, the decision in Arrigato meant that there was a discretion when it came

to the consideration of unimplemented resource consents.  Mr Wylie also contended

that it was not obvious from the Environment Court’s judgment that it was aware

that it had that discretion, let alone that it had exercised it.

[90] We do not consider that it is appropriate to describe what is simply an

evaluative factual assessment as the exercise of a discretion.  Further, we agree with

Mr Castiglione that the Council’s argument wrongly conflates the “permitted

baseline” and the essentially factual exercise of ascertaining the likely state of the

future environment.  We have previously stated our reasons for limiting the

permitted baseline to the effects of developments on the site that is the subject of a

resource consent application.  On the relevant issue of fact, the Environment Court

relied on the evidence of Mr Goldsmith about the virtual certainty of development



occurring on the approved building platforms in and around the triangle.  There was

no error in that approach.  

[91] In reality the present question simply raises, in a different guise, the central

complaint that the Council makes about the acceptance by both the Environment

Court and the High Court that the receiving environment can include the future

environment.  That issue is not to be approached by invoking the permitted baseline,

so the question posed does not strictly arise.  We simply answer the question by

saying that the issues raised by the Council in this part of the appeal do not establish

any error of law by the Environment Court, nor by Fogarty J.

Question 2 – Landscape Category

[92] The Council argued that the Environment Court had wrongly concluded that

the landscape category it was required to consider was an “Other Rural Landscape”

under the district plan.  It was contended that Fogarty J had erred by approving the

Environment Court’s approach.

[93] The district plan defines and classifies landscapes into three broad categories,

“Outstanding Natural Landscapes and Features”, “Visual Amenity Landscapes” and

“Other Rural”.  The classification of a particular landscape can be important to the

consideration of resource consent applications, because different policies, objectives

and assessment criteria apply to land within the different categories.

[94] Landscapes in the “outstanding” category are described in the district plan as

“romantic landscapes – the mountains and the lakes – landscapes to which s 6 of the

Act applies”.  The important resource management issues are identified as being the

protection of these landscapes from inappropriate subdivision, use and development,

particularly where activity might threaten the openness and naturalness of the

landscape.  With respect to “Visual Amenity Landscapes”, the district plan describes

them in the following way:

They are landscapes which wear a cloak of human activity much more
obviously – pastoral (in the poetic and picturesque sense rather than the
functional sense) or Arcadian landscapes with more houses and trees,



greener (introduced) grasses and tend to be on the district’s downlands, flats
and terraces.

The district plan seeks to enhance their natural character and enable alternative forms

of development where there are direct environmental benefits of doing so.  This

leaves a residual category of “other rural landscapes”, to which the district plan

assigns “lesser landscape values (but not necessarily insignificant ones)”.

[95] There was a contest in the Environment Court as to whether the landscape to

be considered in the present case was properly categorised as “Visual Amenity” or

“Other Rural”.  In making its assessment as to which classification should apply, the

Environment Court plainly had regard to what the landscape would be like when

resource consents already granted were utilised.  At [32], it said:

We consider that the landscape architects called by the Council and the
section 271A parties have been too concerned with the Court’s discussion of
the scale of landscapes and have not sufficiently addressed the central
question in landscape classification, namely whether the landscape, when
developed to the extent permitted by existing consents, will retain the
essential qualities of a VAL, which are pastoral or Arcadian characteristics.
We noted (in paragraph 3) that development of “lifestyle” or “estate” lots for
rural-residential living is not confined to the triangle itself.

[96] It then made reference to existing developments in the area finding some to

be highly visible and detracting significantly from any “arcadian” qualities of the

wider setting.  It concluded that the landscape category was Other Rural.

[97] We accept, as Mr Wylie submitted, that in large part that conclusion of the

Environment Court was apparently based on the view that it had formed about what

the landscape would be like when modified by the implementation of as yet

unimplemented resource consents.

[98] In the High Court, Fogarty J recorded the submission that had been made to

him by Mr Wylie that, although there was evidence before that Court on which it

could have concluded that the landscape was “Other Rural”, nevertheless it had

reached that conclusion after taking into account, irrelevantly, that the landscape

would be developed to the extent permitted by existing consents.  Fogarty J held first

that this was in effect a repetition of the arguments previously made about faulty

baseline analysis.  As he did not consider that the Environment Court had made any



error in that respect, Mr Wylie’s argument could not be sustained.  A little later in

the judgment, Fogarty J confirmed his view that a landscape categorisation decision

could only be criticised if the Court was obliged to ignore future potential

developments in the area ([79] of his decision, set out in [29] above).

[99] Mr Wylie repeated in this context his argument that the Court had been

obliged to consider the environment as it existed at the time that it made its decision.

That argument must fail for the reasons that we have already given.  However, in this

Court Mr Wylie developed another argument based not on the relevant statutory

provisions, but on provisions of the district plan itself.  Mr Wylie’s argument was

based on Rule 5.4.2.1 of the district plan.

[100] Rule 5.4.2 contains “assessment matters” which are to be considered when

the Council decides whether or not to grant consent to, or impose conditions on,

resource consent applications made in respect of land in the rural zones.  As we have

previously noted those assessment criteria vary according to the categorisation of the

landscape.  Before the actual assessment matters are stated, however, Rule 5.4.2.1

sets out a three-step process to be followed in applying the assessment criteria.  It

provides as follows:

5.4.2.1 Landscape Assessment Criteria – Process
There are three steps in applying these assessment criteria.  First, the
analysis of the site and surrounding landscape;  secondly determination of
the appropriate landscape category;  thirdly the application of the assessment
matters.  For the purpose of these assessment criteria, the term “proposed
development” includes any subdivision, identification of building platforms,
any building and associated activities such as roading, earthworks,
landscaping, planting and boundaries.

Step 1 – Analysis of the Site and Surrounding Landscape
An analysis of the site and surrounding landscape is necessary for two
reasons.  Firstly it will provide the necessary information for determining a
sites ability to absorb development including the basis for determining the
compatibility of the proposed development with both the site and the
surrounding landscape.  Secondly it is an important step in the determination
of a landscape category – i.e. whether the proposed site falls within an
outstanding natural, visual amenity or other rural landscape.

An analysis of the site must include a description of those existing qualities
and characteristics (both negative and positive), such as vegetation,
topography, aspect, visibility, natural features, relevant ecological systems
and land use.



An analysis of the surrounding landscape must include natural science
factors (the geological, topographical, ecological and dynamic components
in [sic] of the landscape), aesthetic values (including memorability and
naturalness), expressiveness and legibility (how obviously the landscape
demonstrates the formative processes leading to it), transient values (such as
the occasional presence of wildlife;  or its values at certain times of the day
or of the year), value of the landscape to Tangata Whenua and its historical
associations.

Step 2 – Determination of Landscape Category
This step is important as it determines which district wide objectives,
policies, definitions and assessment matters are given weight in making a
decision on a resource consent application.

The Council shall consider the matters referred to in Step 1 above, and any
other relevant matter, in the context of the broad description of the three
landscape categories in Part 4.2.4. of this Plan, and shall determine what
category of landscape applies to the site subject to the application.

In making this determination the Council, shall consider:
(a) to the extent appropriate under the circumstances, both the land

subject to the consent application and the wider landscape within
which that land is situated;  and

(b) the landscape maps in Appendix 8.

Step 3 – Application of the Assessment Matters
Once the Council has determined which landscape category the proposed
development falls within, each resource consent application will then be
considered:
First, with respect to the prescribed assessment criteria set out in Rule
5.4.2.2 of this section;
Secondly, recognising and providing for the reasons for making the activity
discretionary (see para 1.5.3(iii) of the plan [p1/3]) and a general assessment
of the frequency with which appropriate sites for development will be found
in the locality.

[101] Mr Wylie argued, that even if his argument confining “environment” to the

current environment failed, nevertheless in accordance with these district plan

provisions it could not be relevant to consider the future environment other than at

Step 3.  He submitted that for the purposes of Step 1 and Step 2, attention should be

focused solely on the current state of the environment.

[102] Mr Castiglione argued to the contrary, suggesting that the words used in

Step 1, “…the basis for determining the compatibility of the proposed development

with both the site and the surrounding landscape” were apt to refer to proposed

development generally within the landscape.  We reject that submission. In context,



the reference to “the proposed development” must be the development which is the

subject of a particular application for resource consent.  

[103] But the wording of Steps 1 and 2 does not exclude a consideration of the

environment as it would be after the implementation of existing resource consents.

Although the second paragraph in Step 1 refers to “existing qualities and

characteristics”, the words used are inclusive, and there is nothing to suggest that

they are exhaustive.  The same applies in respect to the last paragraph in Step 1.  We

do not read the words in either paragraph as ruling out consideration of the future

environment.  Even if that conclusion were wrong it would be legitimate for the

Council to consider the future environment as part of “any other relevant matter”, the

words used in the second paragraph within Step 2.  Further, the second part of Step 2

authorises a broadly based inquiry when it requires the Council to “consider…the

wider landscape” within which a development site is situated.  There is no reason to

read into these words, or any of the other language in Step 2, a limitation of the

consideration to the present state of the landscape.

[104] It follows that the future state of the environment can properly be considered

at Steps 1 and 2, before the landscape classification decision is made.  Neither the

Environment Court nor Fogarty J erred and Question 2 should be answered no.

Question 3 – Reliance on Minimum Subdivision Standards in the Rural-
Residential zone

[105] In the High Court, the Council had argued that the Environment Court had

misconstrued the relevant district plan provisions, and taken into account an

irrelevant consideration by referring to the subdivision standards contained in the

district plan for the rural-residential zone.  The subject site is zoned rural general.  

[106] Mr Wylie pointed to three separate paragraphs in the Environment Court’s

decision where there had been references to the rural-residential provisions of the

plan.  In [74] of its decision the Environment Court had discussed evidence that had

been given about the desire of the developer to create a “park-like” environment.  A

landscape architect whose evidence had been called by the Council expressed the



opinion that although the proposal would not introduce urban densities, it was not

rural in nature.  The Court referred to the fact that in the rural-residential zone a

minimum lot size of 4,000 square metres and an associated building platform was

permitted.  It will be remembered that the subject development would comprise

allotments varying in size between 0.6 and 1.3 hectares.  No doubt with that

comparison in mind, the Environment Court expressed the view that the

development would provide more than the level of “ruralness” of rural-residential

amenity.  

[107] The next reference to the rural-residential rules was in [78].  The

Environment Court was there dealing with the issue of whether the development

would result in the “over-domestication” of the landscape.  The Court expressed its

view that the proposal could co-exist with policies seeking to retain rural amenity

and that while it would add to the level of domestication of the environment, the

result would not reach the point of over-domestication. That was so, because the site

was in an “other rural landscape”, and the district plan considered that rural-

residential allotments down to 4,000 square metres retained an appropriate amenity

for rural living.  

[108] Finally, Mr Wylie referred to the fact that at [92], where the Environment

Court was dealing with a proposition that the proposal would be contrary to the

district plan’s overall settlement strategy, the Court made a reference to the

reluctance that it had expressed in a previous decision to set minimum allotment

sizes in the rural-residential zone.  Mr Castiglione suggested that the Environment

Court had made a mistake, and that it had meant to refer to the rural general zone in

that paragraph, not the rural-residential zone.  We do not need to decide whether or

not that was the case. 

[109] Having reviewed the various references to the rural-residential in context,

Fogarty J held that the Environment Court had not considered an irrelevant matter or

committed any error of law in its references to the rural-residential zones.  We

cannot see any basis to disturb that conclusion.  In this Court Mr Wylie contended

that Fogarty J’s reasoning had been based on the fact that the Environment Court had

considered that any “arcadian” character of the landscape had gone.  He then



repeated the point that that conclusion had turned on the fact that the Court had

considered the likely future environment as opposed to confining its consideration to

the existing environment.  He submitted that the decision was wrong for that reason.

We have already rejected that argument. 

[110] We do not consider that there was any error of law in the approach of either

the Environment Court or the High Court on this issue.  Question 3 should also be

answered no.

Result

[111] For the reasons that we have given, each of the questions raised on the appeal

is answered in the negative.  That answer in respect of Question 1(c) must be read in

the context that the Environment Court’s analysis of the relevant environment was

not a “permitted baseline” analysis.

[112] The respondent is entitled to costs in this Court of $6,000 plus disbursements,

including the reasonable travel and accommodation expenses of both counsel to be

fixed, if necessary by the Registrar.
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Introduction 

[1] In October 2011, the first respondent, New Zealand King Salmon Co Ltd 

(King Salmon), applied for changes to the Marlborough Sounds Resource 



 

 

Management Plan
1
 (the Sounds Plan) so that salmon farming would be changed from 

a prohibited to a discretionary activity in eight locations.  At the same time, King 

Salmon applied for resource consents to enable it to undertake salmon farming at 

these locations, and at one other, for a term of 35 years.
2
   

[2] King Salmon’s application was made shortly after the Resource Management 

Act 1991 (the RMA) was amended in 2011 to streamline planning and consenting 

processes in relation to, among other things, aquaculture applications.
3
  The Minister 

of Conservation,
4
 acting on the recommendation of the Environmental Protection 

Agency, determined that King Salmon’s proposals involved matters of national 

significance and should be determined by a board of inquiry, rather than by the 

relevant local authority, the Marlborough District Council.
5
  On 3 November 2011, 

the Minister referred the applications to a five member board chaired by retired 

Environment Court Judge Gordon Whiting (the Board).  After hearing extensive 

evidence and submissions, the Board determined that it would grant plan changes in 

relation to four of the proposed sites, so that salmon farming became a discretionary 

rather than prohibited activity at those sites.
6
  The Board granted King Salmon 

resource consents in relation to these four sites, subject to detailed conditions of 

consent.
7
 

                                                 
1
  Marlborough District Council Marlborough Sounds Resource Management Plan (2003) [Sounds 

Plan]. 
2
  The proposed farms were grouped in three distinct geographic locations – five at Waitata Reach 

in the outer Pelorus Sound, three in the area of Tory Channel/Queen Charlotte Sound and one at 

Papatua in Port Gore.  The farm to be located at White Horse Rock did not require a plan 

change, simply a resource consent.  For further detail, see Environmental Defence Society Inc v 

The New Zealand King Salmon Co Ltd [2013] NZHC 1992, [2013] NZRMA 371 [King Salmon 

(HC)] at [21].   
3
  Resource Management Amendment Act (No 2) 2011.  For a full description of the background to 

this legislation, see Derek Nolan (ed) Environmental and Resource Management Law (looseleaf 

ed, LexisNexis) at [5.71] and following. 
4
  The Minister of Conservation deals with applications relating to the coastal marine area, the 

Minister of the Environment with other applications: see Resource Management Act 1991 

[RMA], s 148. 
5
  The Marlborough District Council is a unitary authority with the powers, functions and 

responsibilities of both a regional and a district council.  The Board of Inquiry acted in place of 

the Council: see King Salmon (HC), above n 2, at [10]–[18]. 
6
  Board of Inquiry, New Zealand King Salmon Requests for Plan Changes and Applications for 

Resource Consents, 22 February 2013 [King Salmon (Board)]. 
7
  At [1341]. 



 

 

[3] An appeal from a board of inquiry to the High Court is available as of right, 

but only on a question of law.
8
  The appellant, the Environmental Defence Society 

(EDS), took an appeal to the High Court as did Sustain Our Sounds Inc (SOS), the 

appellant in SC84/2013.  Their appeals were dismissed by Dobson J.
9
  EDS and SOS 

then sought leave to appeal to this Court under s 149V of the RMA.  Leave was 

granted.
10

  We are delivering contemporaneously a separate judgment in which we 

will outline our approach to s 149V and give our reasons for granting leave.
11

 

[4] The EDS and SOS appeals were heard together.  They raise issues going to 

the heart of the approach mandated by the RMA.  The particular focus of the appeals 

was rather different, however.  In this Court EDS’s appeal related to one of the plan 

changes only, at Papatua in Port Gore.  By contrast, SOS challenged all four plan 

changes.  While the SOS appeal was based principally on issues going to water 

quality, the EDS appeal went to the protection of areas of outstanding natural 

character and outstanding natural landscape in the coastal environment.  In this 

judgment, we address the EDS appeal.  The SOS appeal is dealt with in a separate 

judgment, which is being delivered contemporaneously.
12

   

[5] King Salmon’s plan change application in relation to Papatua covered an area 

that was significantly greater than the areas involved in its other successful plan 

change applications because it proposed to rotate the farm around the area on a three 

year cycle.  In considering whether to grant the application, the Board was required 

to “give effect to” the New Zealand Coastal Policy Statement (NZCPS).
13

  The 

Board accepted that Papatua was an area of outstanding natural character and an 

outstanding natural landscape and that the proposed salmon farm would have 

significant adverse effects on that natural character and landscape.  As a 

consequence, policies 13(1)(a) and 15(a) of the NZCPS would not be complied with 

                                                 
8
  RMA, s 149V. 

9
  King Salmon (HC), above n 2. 

10
  Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2013] NZSC 101 

[King Salmon (Leave)]. 
11

  Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 41. 
12

  Sustain Our Sounds Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 40. 
13

  Department of Conservation New Zealand Coastal Policy Statement 2010 (issued by notice in 

the New Zealand Gazette on 4 November 2010 and taking effect on 3 December 2010) 

[NZCPS]. 



 

 

if the plan change was granted.
14

  Despite this, the Board granted the plan change.  

Although it accepted that policies 13(1)(a) and 15(a) in the NZCPS had to be given 

considerable weight, it said that they were not determinative and that it was required 

to give effect to the NZCPS “as a whole”.  The Board said that it was required to 

reach an “overall judgment” on King Salmon’s application in light of the principles 

contained in pt 2 of the RMA, and s 5 in particular.  EDS argued that this analysis 

was incorrect and that the Board’s finding that policies 13(1)(a) and 15(a) would not 

be given effect if the plan change was granted meant that King Salmon’s application 

in relation to Papatua had to be refused.  EDS said that the Board had erred in law. 

[6] Although the Board was not named as a party to the appeals, it sought leave 

to make submissions, both in writing and orally, to assist the Court and deal with the 

questions of law raised in the appeals (including any practical implications) on a 

non-adversarial basis.  The Court issued a minute dated 11 November 2013 noting 

some difficulties with this, and leaving the application to be resolved at the hearing.  

In the event, we declined to hear oral submissions from the Board.  Further, we have 

taken no account of the written submissions filed on its behalf.  We will give our 

reasons for this in the separate judgment that we are delivering contemporaneously 

in relation to the application for leave to appeal.
15

  

[7] Before we address the matters at issue in the EDS appeal, we will provide a 

brief overview of the RMA.  This is not intended to be a comprehensive overview 

but rather to identify aspects that will provide context for the more detailed 

discussion which follows. 

The RMA: a (very) brief overview 

[8] The enactment of the RMA in 1991 was the culmination of a lengthy law 

reform process, which began in 1988 when the Fourth Labour Government was in 

power.  Until the election of the National Government in October 1990, the 

Hon Geoffrey Palmer MP was the responsible Minister.  He introduced the Resource 

Management Bill into the House in December 1989.  Following the change of 

Government, the Hon Simon Upton MP became the responsible Minister and it was 

                                                 
14

  King Salmon (Board), above n 6, at [1235]–[1236]. 
15

  Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd, above n 11. 



 

 

he who moved that the Bill be read for a third time.  In his speech, he said that in 

formulating the key guiding principle, sustainable management of natural and 

physical resources,
16

 “the Government has moved to underscore the shift in focus 

from planning for activities to regulating their effects …”.
17

 

[9] The RMA replaced a number of different Acts, most notably the Water and 

Soil Conservation Act 1967 and the Town and Country Planning Act 1977.  In place 

of rules that had become fragmented, overlapping, inconsistent and complicated, the 

RMA attempted to introduce a coherent, integrated and structured scheme.  It 

identified a specific overall objective (sustainable management of natural and 

physical resources) and established structures and processes designed to promote 

that objective.  Sustainable management is addressed in pt 2 of the RMA, headed 

“Purpose and principles”.  We will return to it shortly.  

[10] Under the RMA, there is a three tiered management system – national, 

regional and district.  A “hierarchy” of planning documents is established.  Those 

planning documents deal, variously, with objectives, policies, methods and rules.  

Broadly speaking, policies implement objectives and methods and rules implement 

policies.  It is important to note that the word “rule” has a specialised meaning in the 

RMA , being defined to mean “a district rule or a regional rule”.
18

  

[11] The hierarchy of planning documents is as follows:  

(a) First, there are documents which are the responsibility of central 

government, specifically  national environmental standards,
19

 national 

policy statements
20

 and New Zealand coastal policy statements.
21

  

Although there is no obligation to prepare national environmental 

standards or national policy statements, there must be at least one 

New Zealand coastal policy statement.
22

  Policy statements of 

                                                 
16

  As contained in s 5 of the RMA. 
17

  (4 July 1991) 516 NZPD 3019. 
18

  RMA, s 43AA. 
19

  Sections 43–44A. 
20

  Sections 45–55. 
21

  Sections 56–58A. 
22

  Section 57(1). 



 

 

whatever type state objectives and policies,
23

 which must be given 

effect to in lower order planning documents.
24

  In light of the special 

definition of the term, policy statements do not contain “rules”.   

(b) Second, there are documents which are the responsibility of regional 

councils, namely regional policy statements and regional plans.  There 

must be at least one regional policy statement for each region,
25

 which 

is to achieve the RMA’s purpose “by providing an overview of the 

resource management issues of the region and policies and methods to 

achieve integrated management of the natural and physical resources 

of the whole region”.
26

  Besides identifying significant resource 

management issues for the region, and stating objectives and policies, 

a regional policy statement may identify methods to implement 

policies, although not rules.
27

  Although a regional council is not 

always required to prepare a regional plan, it must prepare at least one 

regional coastal plan, approved by the Minister of Conservation, for 

the marine coastal area in its region.
28

  Regional plans must state the 

objectives for the region, the policies to implement the objectives and 

the rules (if any) to implement the policies.
29

  They may also contain 

methods other than rules.
30

  

(c) Third, there are documents which are the responsibility of territorial 

authorities, specifically district plans.
31

  There must be one district 

plan for each district.
32

  A district plan must state the objectives for the 

district, the policies to implement the objectives and the rules (if any) 

                                                 
23

  Sections 45(1) and 58. 
24

  See further [31] and [75]–[91] below. 
25

  RMA, s 60(1). 
26

  Section 59. 
27

  Section 62(1). 
28

  Section 64(1). 
29

  Section 67(1). 
30

  Section 67(2)(b). 
31

  Sections 73–77D. 
32

  Section 73(1). 



 

 

to implement the policies.
33

  It may also contain methods (not being 

rules) for implementing the policies.
34

 

[12] New Zealand coastal policy statements and regional policy statements cover 

the coastal environment above and below the line of mean high water springs.
35

  

Regional coastal plans operate below that line out to the limit of the territorial sea 

(that is, in the coastal marine area, as defined in s 2),
36

 whereas regional and district 

plans operate above the line.
37

 

[13] For present purposes we emphasise three features of this scheme.  First, the 

Minister of Conservation plays a key role in the management of the coastal 

environment.  In particular, he or she is responsible for the preparation and 

recommendation of New Zealand coastal policy statements, for monitoring their 

effect and implementation and must also approve regional coastal plans.
38

  Further, 

the Minster shares with regional councils responsibility for the coastal marine area in 

the various regions.
39

   

[14] Second, the scheme moves from the general to the specific.  Part 2 sets out 

and amplifies the core principle, sustainable management of natural and physical 

resources, as we will later explain.  Next, national policy statements and New 

Zealand coastal policy statements set out objectives, and identify policies to achieve 

those objectives, from a national perspective.  Against the background of those 

documents, regional policy statements identify objectives, policies and (perhaps) 

methods in relation to particular regions.  “Rules” are, by definition, found in 

regional and district plans (which must also identify objectives and policies and may 

identify methods).  The effect is that as one goes down the hierarchy of documents, 

greater specificity is provided both as to substantive content and to locality – the 

                                                 
33

  Section 75(1). 
34

  Section 75(2)(b). 
35

  Sections 56 (which uses the term “coastal environment”) and 60(1) (which refers to a regional 

council’s “region”: under the Local Government Act 2002, where the boundary of a regional 

council’s region is the sea, the region extends to the outer limit of the territorial sea: see s 21(3) 

and pt 3 of sch 2).  The full extent of the landward side of the coastal environment is unclear as 

that term is not defined in the RMA: see Nolan, above n 3, at [5.7]. 
36

  RMA, ss 63(2) and 64(1). 
37

  Section 73(1) and the definition of “district” in s 2. 
38

  Section 28. 
39

  Section 30(1)(d). 



 

 

general is made increasingly specific.  The planning documents also move from the 

general to the specific in the sense that, viewed overall, they begin with objectives, 

then move to policies, then to methods and “rules”.   

[15] Third, the RMA requires that the various planning documents be prepared 

through structured processes that provide considerable opportunities for public 

consultation.  Open processes and opportunities for public input were obviously seen 

as important values by the RMA’s framers. 

[16] In relation to resource consents, the RMA creates six categories of activity, 

from least to most restricted.
40

  The least restricted category is permitted activities, 

which do not require a resource consent provided they are compliant with any 

relevant terms of the RMA, any regulations and any plan or proposed plan.  

Controlled activities, restricted discretionary activities, discretionary and non-

complying activities require resource consents, the difference between them being 

the extent of the consenting authority’s power to withhold consent.  The final 

category is prohibited activities.  These are forbidden and no consent may be granted 

for them.  

Questions for decision 

[17] In granting EDS leave to appeal, this Court identified two questions of law, as 

follows:
41

 

(a)  Was the Board of Inquiry’s approval of the Papatua plan change one 

made contrary to ss 66 and 67 of the Act through misinterpretation 

and misapplication of Policies 8, 13, and 15 of the New Zealand 

Coastal Policy Statement? This turns on:  

 (i)  Whether, on its proper interpretation, the New Zealand 

Coastal Policy Statement has standards which must be 

complied with in relation to outstanding coastal landscape 

and natural character areas and, if so, whether the Papatua 

Plan Change complied with s 67(3)(b) of the Act because it 

did not give effect to Policies 13 and 15 of the New Zealand 

Coastal Policy Statement.  

 (ii)  Whether the Board properly applied the provisions of the 

Act and the need to give effect to the New Zealand Coastal 

                                                 
40

  See s 87A. 
41

  King Salmon (Leave), above n 10, at [1]. 



 

 

Policy Statement under s 67(3)(b) of the Act in coming to a 

“balanced judgment” or assessment “in the round” in 

considering conflicting policies.  

(b)  Was the Board obliged to consider alternative sites or methods when 

determining a private plan change that is located in, or results in 

significant adverse effects on, an outstanding natural landscape or 

feature or outstanding natural character area within the coastal 

environment? This question raises the correctness of the approach 

taken by the High Court in Brown v Dunedin City Council [2003] 

NZRMA 420 and whether, if sound, the present case should properly 

have been treated as an exception to the general approach. Whether 

any error in approach was material to the decision made will need to 

be addressed if necessary. 

We will focus initially on question (a). 

First question: proper approach 

[18] Before we describe those aspects of the statutory framework relevant to the 

first question in more detail, we will briefly set out the Board’s critical findings in 

relation to the Papatua plan change.  This will provide context for the discussion of 

the statutory framework that follows.   

[19] The Board did not consider that there would be any ecological or biological 

impacts from the proposed farm at Papatua.  The Board’s focus was on the adverse 

effects to outstanding natural character and landscape.  The Board said:  

[1235] Port Gore, and in particular Pig Bay, is the site of the proposed 

Papatua farm. Port Gore, in the overall context of the Sounds, is a relatively 

remote bay. The land adjoining the proposed farm has three areas of different 

ecological naturalness ranked low, medium and high, within the Cape 

Lambert Scenic Reserve. All the landscape experts identified part of Pig Bay 

adjoining the proposed farm as an area of Outstanding Natural Landscape. 

[1236] We have found that the effects on natural character at a site level 

would be high, particularly on the Cape Lambert Reserve, which is 

recognised as an Area of Outstanding Natural Character. We have also found 

that there would be high to very high adverse visual effects on an 

Outstanding Natural Landscape. Thus the directions in Policy 13(1)(a) and 

Policy 15(1)(a) of the [New Zealand] Coastal Policy Statement would not be 

given effect to.  

 

… 

[1241] We have, also, to balance the adverse effects against the benefits for 

economic and social well-being, and, importantly, the integrated 

management of the region’s natural and physical resources.  



 

 

[1242] In this regard, we have already described the bio-secure approach, 

using three separate groupings. The Papatua site is particularly important, as 

King Salmon could operate a separate supply and processing chain from the 

North Island. Management of the biosecurity risks is critical to the success of 

aquaculture and the provision of three “biosecure” areas through the Plan 

Change is a significant benefit.  

[1243] While the outstanding natural character and landscape values of 

outer Port Gore count against the granting of this site the advantages for risk 

management and the ability to isolate this area from the rest of the Sounds is 

a compelling factor. In this sense the appropriateness for aquaculture, 

specifically for salmon farming, [weighs] heavily in favour. We find that the 

proposed Papatua Zone would be appropriate. 

[20] As will be apparent from this extract, some of the features which made the 

site outstanding from a natural character and landscape perspective also made it 

attractive as a salmon farming site.  In particular the remoteness of the site and its 

location close to the Cook Strait made it attractive from a biosecurity perspective.  

King Salmon had grouped its nine proposed salmon farms into three distinct 

geographic areas, the objective being to ensure that if disease occurred in the farms 

in one area, it could be contained to those farms.  This approach had particular 

relevance to the Papatua site because, in the event of an outbreak of disease 

elsewhere, King Salmon could operate a separate salmon supply and processing 

chain from the southern end of the North Island.   

Statutory background – Pt 2 of the RMA 

[21] Part 2 of the RMA is headed “Purpose and principles” and contains four 

sections, beginning with s 5.  Section 5(1) identifies the RMA’s purpose as being to 

promote sustainable management of natural and physical resources.  The use of the 

word “promote” reflects the RMA’s forward looking and management focus.  While 

the use of “promote” may indicate that the RMA seeks to foster or further the 

implementation of sustainable management of natural and physical resources rather 

than requiring its achievement in every instance,
42

 the obligation of those who 

perform functions under the RMA to comply with the statutory objective is clear.  At 

issue in the present case is the nature of that obligation.  

[22] Section 5(2) defines “sustainable management” as follows: 

                                                 
42

  BV Harris “Sustainable Management as an Express Purpose of Environmental Legislation: The 

New Zealand Attempt” (1993) 8 Otago L Rev 51 at 59. 



 

 

In this Act, sustainable management means managing the use, 

development, and protection of natural and physical resources in a way, or at 

a rate, which enables people and communities to provide for their social, 

economic, and cultural well-being and for their health and safety while— 

(a)  sustaining the potential of natural and physical resources (excluding 

minerals) to meet the reasonably foreseeable needs of future 

generations; and 

(b)  safeguarding the life-supporting capacity of air, water, soil, and 

ecosystems; and 

(c)  avoiding, remedying, or mitigating any adverse effects of activities 

on the environment. 

[23] There are two important definitions of words used in s 5(2).  First, the word 

“effect” is broadly defined to include any positive or adverse effect, any temporary 

or permanent effect, any past, present or future effect and any cumulative effect.
43

 

Second, the word “environment” is defined, also broadly, to include:
44

 

(a) ecosystems and their constituent parts, including people and 

communities; and 

(b)  all natural and physical resources; and 

(c)  amenity values; and 

(d)  the social, economic, aesthetic, and cultural conditions which affect 

the matters stated in paragraphs (a) to (c) or which are affected by 

those matters … 

The term “amenity values” in (c) of this definition is itself widely defined to mean 

“those natural or physical qualities and characteristics of an area that contribute to 

people’s appreciation of its pleasantness, aesthetic coherence, and cultural and 

recreational attributes”.
45

  Accordingly, aesthetic considerations constitute an 

element of the environment. 

[24] We make four points about the definition of “sustainable management”: 

(a) First, the definition is broadly framed.  Given that it states the 

objective which is sought to be achieved, the definition’s language is 

                                                 
43

  RMA, s 3. 
44

  Section 2. 
45

  Section 2. 



 

 

necessarily general and flexible.  Section 5 states a guiding principle 

which is intended to be applied by those performing functions under 

the RMA rather than a specifically worded purpose intended more as 

an aid to interpretation.   

(b) Second, as we explain in more detail at [92] to [97] below, in the 

sequence “avoiding, remedying, or mitigating” in sub-para (c), 

“avoiding” has its ordinary meaning of “not allowing” or “preventing 

the occurrence of”.
46

  The words “remedying” and “mitigating” 

indicate that the framers contemplated that developments might have 

adverse effects on particular sites, which could be permitted if they 

were mitigated and/or remedied (assuming, of course, they were not 

avoided).   

(c) Third, there has been some controversy concerning the effect of the 

word “while” in the definition.
47

  The definition is sometimes viewed 

as having two distinct parts linked by the word “while”.  That may 

offer some analytical assistance but it carries the risk that the first part 

of the definition will be seen as addressing one set of interests 

(essentially developmental interests) and the second part another set 

(essentially intergenerational and environmental interests).  We do not 

consider that the definition should be read in that way.  Rather, it 

should be read as an integrated whole.  This reflects the fact that 

elements of the intergenerational and environmental interests referred 

to in sub-paras (a), (b) and (c) appear in the opening part of the 

definition as well (that is, the part preceding “while”).  That part talks 

of managing the use, development and protection of natural and 

physical resources so as to meet the stated interests – social, economic 
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and cultural well-being as well as health and safety.  The use of the 

word “protection” links particularly to sub-para (c).  In addition, the 

opening part uses the words “in a way, or at a rate”.  These words link 

particularly to the intergenerational interests in sub-paras (a) and (b).  

As we see it, the use of the word “while” before sub-paras (a), (b) 

and (c) means that those paragraphs must be observed in the course of 

the management referred to in the opening part of the definition.  That 

is, “while” means “at the same time as”.   

(d) Fourth, the use of the word “protection” in the phrase “use, 

development and protection of natural and physical resources” and the 

use of the word “avoiding” in sub-para (c) indicate that s 5(2) 

contemplates that particular environments may need to be protected 

from the adverse effects of activities in order to implement the policy 

of sustainable management; that is, sustainable management of natural 

and physical resources involves protection of the environment as well 

as its use and development.  The definition indicates that 

environmental protection is a core element of sustainable 

management, so that a policy of preventing the adverse effects of 

development on particular areas is consistent with sustainable 

management.  This accords with what was said in the explanatory 

note when the Resource Management Bill was introduced:
48

 

The central concept of sustainable management in this Bill 

encompasses the themes of use, development and protection. 

[25] Section 5 is a carefully formulated statement of principle intended to guide 

those who make decisions under the RMA.  It is given further elaboration by the 

remaining sections in pt 2, ss 6, 7 and 8: 

(a) Section 6, headed “Matters of national importance”, provides that in 

achieving the purpose of the RMA, all persons exercising powers and 

functions under it in relation to managing the use, development and 

protection of natural and physical resources “shall recognise and 

                                                 
48

  Resource Management Bill 1989 (224-1), explanatory note at i.   



 

 

provide for” seven matters of national importance.  Most relevantly, 

these include: 

(i) in s 6(a), the preservation of the natural character of the coastal 

environment (including the coastal marine area) and its 

protection from inappropriate subdivision, use and 

development; and 

(ii) in s 6(b), the protection of outstanding natural features and 

landscapes from inappropriate subdivision, use and 

development.  

Also included in ss 6(c) to (g) are: 

(iii) the protection of areas of significant indigenous vegetation and 

significant habitats of indigenous fauna; 

(iv) the maintenance and enhancement of public access to and 

along the coastal marine area; 

(v) the relationship of Maori and their culture and traditions with, 

among other things, water; 

(vi) the protection of historical heritage from inappropriate 

subdivision use and development; and 

(vii) the protection of protected customary rights. 

(b) Section 7 provides that in achieving the purpose of the RMA, all 

persons excising powers and functions under it in relation to 

managing the use, development and protection of natural and physical 

resources “shall have particular regard to” certain specified matters, 

including (relevantly): 



 

 

(i) kaitiakitanga and the ethic of stewardship;
49

 

(ii) the efficient use and development of physical and natural 

resources;
50

 and 

(iii) the maintenance and enhancement of the quality of the 

environment.
51

 

(c) Section 8 provides that in achieving the purpose of the RMA, all 

persons exercising powers and functions under it in relation to 

managing the use, development and protection of natural and physical 

resources “shall take into account” the principles of the Treaty of 

Waitangi. 

[26] Section 5 sets out the core purpose of the RMA – the promotion of 

sustainable management of natural and physical resources.  Sections 6, 7 and 8 

supplement that by stating the particular obligations of those administering the RMA 

in relation to the various matters identified.  As between ss 6 and 7, the stronger 

direction is given by s 6 – decision-makers “shall recognise and provide for” what 

are described as “matters of national importance”, whereas s 7 requires decision-

makers to “have particular regard to” the specified matters.  The matters set out in 

s 6 fall naturally within the concept of sustainable management in a New Zealand 

context.  The requirement to “recognise and provide for” the specified matters as 

“matters of national importance” identifies the nature of the obligation that decision-

makers have in relation to those matters when implementing the principle of 

sustainable management.  The matters referred to in s 7 tend to be more abstract and 

more evaluative than the matters set out in s 6.  This may explain why the 

requirement in s 7 is to “have particular regard to” them (rather than being in similar 

terms to s 6).   

[27] Under s 8 decision-makers are required to “take into account” the principles 

of the Treaty of Waitangi.  Section 8 is a different type of provision again, in the 
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  Section 7(b). 
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sense that the principles of the Treaty may have an additional relevance to decision-

makers.  For example, the Treaty principles may be relevant to matters of process, 

such as the nature of consultations that a local body must carry out when performing 

its functions under the RMA.  The wider scope of s 8 reflects the fact that among the 

matters of national importance identified in s 6 are “the relationship of Maori and 

their culture and traditions with their ancestral lands, water, sites, waahi tapu, and 

other taonga” and protections for historic heritage and protected customary rights 

and that s 7 addresses kaitiakitanga. 

[28] It is significant that three of the seven matters of national importance 

identified in s 6 relate to the preservation or protection of certain areas, either 

absolutely or from “inappropriate” subdivision, use and development (that is, ss 6(a), 

(b) and (c)). Like the use of the words “protection” and “avoiding” in s 5, the 

language of ss 6(a), (b) and (c) suggests that, within the concept of sustainable 

management, the RMA envisages that there will be areas the natural characteristics 

or natural features of which require protection from the adverse effects of 

development.  In this way, s 6 underscores the point made earlier that protection of 

the environment is a core element of sustainable management. 

[29] The use of the phrase “inappropriate subdivision, use or development” in s 6 

raises three points:   

(a) First, s 6(a) replaced s 3(c) of the Town and Country Planning Act, 

which made “the preservation of the natural character of the coastal 

environment, and the margins of lakes and rivers, and the protection 

of them from unnecessary subdivision and development” a matter of 

national importance.
52

  In s 6(a), the word “inappropriate” replaced 

the word “unnecessary”.  There is a question of the significance of 

this change in wording, to which we will return.
53

   

(b) Second, a protection against “inappropriate” development is not 

necessarily a protection against any development.  Rather, it allows 
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for the possibility that there may be some forms of “appropriate” 

development.  

(c) Third, there is an issue as to the precise meaning of “inappropriate” in 

this context, in particular whether it is to be assessed against the 

particular features of the environment that require protection or 

preservation or against some other standard.  This is also an issue to 

which we will return.
54

 

[30] As we have said, the RMA envisages the formulation and promulgation of a 

cascade of planning documents, each intended, ultimately, to give effect to s 5, and 

to pt 2 more generally.  These documents form an integral part of the legislative 

framework of the RMA and give substance to its purpose by identifying objectives, 

policies, methods and rules with increasing particularity both as to substantive 

content and locality.  Three of these documents are of particular importance in this 

case – the NZCPS, the Marlborough Regional Policy Statement
55

 and the Sounds 

Plan.  

New Zealand Coastal Policy Statement 

(i) General observations 

[31] As we have said, the planning documents contemplated by the RMA are part 

of the legislative framework.  This point can be illustrated by reference to the 

NZCPS, the current version of which was promulgated in 2010.
56

  Section 56 

identifies the NZCPS’s purpose as being “to achieve the purpose of [the RMA] in 

relation to the coastal environment of New Zealand”.  Other subordinate planning 

documents – regional policy statements,
57

 regional plans
58

 and district plans
59

 – must 

“give effect to” the NZCPS.  Moreover, under s 32, the Minister was obliged to carry 
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out an evaluation of the proposed coastal policy statement before it was notified 

under s 48 for public consultation.  That evaluation was required to examine:
60

 

(a)  the extent to which each objective is the most appropriate way to 

achieve the purpose of this Act; and 

(b) whether, having regard to their efficiency and effectiveness, the 

policies, rules, or other methods are the most appropriate way for 

achieving the objectives. 

… 

[32] In developing and promulgating a New Zealand coastal policy statement, the 

Minister is required to use either the board of inquiry process set out in ss 47 to 52 or 

something similar, albeit less formal.
61

  Whatever process is used, there must be a 

sufficient opportunity for public submissions.  The NZCPS was promulgated after a 

board of inquiry had considered the draft, received public submissions and reported 

to the Minister. 

[33] Because the purpose of the NZCPS is “to state policies in order to achieve the 

purpose of the [RMA] in relation to the coastal environment of New Zealand”
62

 and 

any plan change must give effect to it, the NZCPS must be the immediate focus of 

consideration.  Given the central role played by the NZCPS in the statutory 

framework, and because no party has challenged it, we will proceed on the basis that 

the NZCPS conforms with the RMA’s requirements, and with pt 2 in particular.  

Consistently with s 32(3), we will treat its objectives as being the most appropriate 

way to achieve the purpose of the RMA and its policies as the most appropriate way 

to achieve its objectives.   

[34] We pause at this point to note one feature of the Board’s decision, namely 

that having considered various aspects of the NZCPS in relation to the proposed plan 

changes, the Board went back to pt 2 when reaching its final determination.  The 

Board set the scene for this approach in the early part of its decision in the following 

way:
63
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[76] Part II is a framework against which all the functions, powers, and 

duties under the RMA are to be exercised for the purposes of giving effect to 

the RMA.  There are no qualifications or exceptions.  Any exercise of 

discretionary judgment is impliedly to be done for the statutory purpose.  

The provisions for the various planning instruments required under the RMA 

also confirm the priority of Part II, by making all considerations subject to 

Part II – see for example Sections 51, 61, 66 and 74.  The consideration of 

applications for resource consents is guided by Sections 104 and 105. 

… 

[79] We discuss, where necessary, the Part II provisions when we discuss 

the contested issues that particular provisions apply to.  When considering 

both Plan Change provisions and resource consent applications, the purpose 

of the RMA as defined in Section 5 is not the starting point, but the finishing 

point to be considered in the overall exercise of discretion.  

[80] It is well accepted that applying Section 5 involves an overall broad 

judgment of whether a proposal would promote the sustainable management 

of natural and physical resources.  The RMA has a single purpose.  It also 

allows for the balancing of conflicting considerations in terms of their 

relative significance or proportion in the final outcome. 

[35] The Board returned to the point when expressing its final view: 

[1227] We are to apply the relevant Part II matters when balancing the 

findings we have made on the many contested issues.  Many of those 

findings relate to different and sometimes competing principles enunciated 

in Part II of the RMA.  We are required to make an overall broad judgment 

as to whether the Plan Change would promote the single purpose of the 

RMA – the sustainable management of natural and physical resources.  As 

we have said earlier, Part II is not just the starting point but also the finishing 

point to be considered in the overall exercise of our discretion. 

[36] We will discuss the Board’s reliance on pt 2 rather than the NZCPS in 

reaching its final determination later in this judgment.  It sufficient at this stage to 

note that there is a question as to whether its reliance on pt 2 was justified in the 

circumstances.   

[37] There is one other noteworthy feature of the Board’s approach as set out in 

these extracts.  It is that the principles enunciated in pt 2 are described as “sometimes 

competing”.
64

  The Board expressed the same view about the NZCPS, namely that  
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  King Salmon (Board), above n 6, at [1227]. 



 

 

the various objectives and policies it articulates compete or “pull in different 

directions”.
65

  One consequence is that an “overall broad judgment” is required to 

reach a decision about sustainable management under s 5(2) and, in relation to the 

NZCPS, as to “whether the instrument as a whole is generally given effect to”.
66

   

[38] Two different approaches to s 5 have been identified in the early 

jurisprudence under the RMA, the first described as the “environmental bottom line” 

approach and the second as the “overall judgment” approach.
67

  A series of early 

cases in the Planning Tribunal set out the “environmental bottom line” approach.
68

  

In Shell Oil New Zealand Ltd v Auckland City Council, the Tribunal said that 

ss 5(2)(a), (b) and (c):
69

 

… may be considered cumulative safeguards which enure (or exist at the 

same time) whilst the resource … is managed in such a way or rate which 

enables the people of the community to provide for various aspects of their 

wellbeing and for their health and safety.  These safeguards or qualifications 

for the purpose of the [RMA] must all be met before the purpose is fulfilled.  

The promotion of sustainable management has to be determined therefore, in 

the context of these qualifications which are to be accorded the same weight. 

In this case there is no great issue with s 5(2)(a) and (b).  If we find however, 

that the effects of the service station on the environment cannot be avoided, 

remedied or mitigated, one of the purposes of the [RMA] is not achieved. 

In Campbell v Southland District Council, the Tribunal said:
70

 

Section 5 is not about achieving a balance between benefits occurring from 

an activity and its adverse effects. … [T]he definition in s 5(2) requires 

adverse effects to be avoided, remedied or mitigated, irrespective of the 

benefits which may accrue … . 

[39] The “overall judgment” approach seems to have its origin in the judgment of 

Grieg J in New Zealand Rail Ltd v Marlborough District Council, in the context of 

an appeal relating to a number of resource consents for the development of a port at 
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Shakespeare Bay.
71

  The Judge rejected the contention that the requirement in s 6(a) 

to preserve the natural character of a particular environment was absolute.72  Rather, 

Grieg J considered that the preservation of natural character was subordinate to s 5’s 

primary purpose, to promote sustainable management.  The Judge described the 

protection of natural character as “not an end or an objective on its own” but an 

“accessory to the principal purpose” of sustainable management.73 

[40] Greig J pointed to the fact that under previous legislation there was protection 

of natural character against “unnecessary” subdivision and development.  This, the 

Judge said, was stronger than the protection in s 6(a) against “inappropriate” 

subdivision, use and development:74 the word “inappropriate” had a wider 

connotation than “unnecessary”.75  The question of inappropriateness had to be 

determined on a case-by-case basis in the particular circumstances.  The Judge 

said:76 

It is “inappropriate” from the point of view of the preservation of natural 

character in order to achieve the promotion of sustainable management as a 

matter of national importance. It is, however, only one of the matters of 

national importance, and indeed other matters have to be taken into account. 

It is certainly not the case that preservation of the natural character is to be 

achieved at all costs. The achievement which is to be promoted is sustainable 

management and questions of national importance, national value and 

benefit, and national needs, must all play their part in the overall 

consideration and decision.  

This Part of the [RMA] expresses in ordinary words of wide meaning the 

overall purpose and principles of the [RMA]. It is not, I think, a part of the 

[RMA] which should be subjected to strict rules and principles of statutory 

construction which aim to extract a precise and unique meaning from the 

words used. There is a deliberate openness about the language, its meaning 

and its connotations which I think is intended to allow the application of 

policy in a general and broad way. Indeed, it is for that purpose that the 

Planning Tribunal, with special expertise and skills, is established and 

appointed to oversee and to promote the objectives and the policies and the 

principles under the [RMA]. 

In the end I believe the tenor of the appellant’s submissions was to restrict 

the application of this principle of national importance, to put the absolute 

preservation of the natural character of a particular environment at the 

forefront and, if necessary, at the expense of everything except where it was 
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necessary or essential to depart from it.  That is not the wording of the 

[RMA] or its intention.  I do not think that the Tribunal erred as a matter of 

law.  In the end it correctly applied the principles of the [RMA] and had 

regard to the various matters to which it was directed.  It is the Tribunal 

which is entrusted to construe and apply those principles, giving the weight 

that it thinks appropriate.  It did so in this case and its decision is not subject 

to appeal as a point of law. 

[41] In North Shore City Council v Auckland Regional Council, the Environment 

Court discussed New Zealand Rail and said that none of the ss 5(2)(a), (b) or (c) 

considerations necessarily trumped the others – decision makers were required to 

balance all relevant considerations in the particular case.
77

  The Court said:
78

 

We have considered in light of those remarks [in New Zealand Rail] the 

method to be used in applying s 5 to a case where on some issues a proposal 

is found to promote one or more of the aspects of sustainable management, 

and on others is found not to attain, or fully attain, one or more of the aspects 

described in paragraphs (a), (b) and (c). To conclude that the latter 

necessarily overrides the former, with no judgment of scale or proportion, 

would be to subject s 5(2) to the strict rules and proposal of statutory 

construction which are not applicable to the broad description of the 

statutory purpose. To do so would not allow room for exercise of the kind of 

judgment by decision-makers (including this Court — formerly the Planning 

Tribunal) alluded to in the [New Zealand Rail] case. 

… 

The method of applying s 5 then involves an overall broad judgment of 

whether a proposal would promote the sustainable management of natural 

and physical resources. That recognises that the [RMA] has a single 

purpose. Such a judgment allows for comparison of conflicting 

considerations and the scale or degree of them, and their relative 

significance or proportion in the final outcome.  

[42] The Environment Court has said that the NZCPS is to be approached in the 

same way.
79

  The NZCPS “is an attempt to more explicitly state the tensions which 

are inherent within Part 2 of the [RMA]”.
80

  Particular policies in the NZCPS may be 
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irreconcilable in the context of a particular case.
81

  No individual  objective or policy 

from the NZCPS should be interpreted as imposing a veto.
82

  Rather, where relevant 

provisions from the NZCPS are in conflict, the court’s role is to reach an “overall 

judgment” having considered all relevant factors.
83

 

[43] The fundamental issue raised by the EDS appeal is whether the “overall 

judgment” approach as the Board applied it is consistent with the legislative 

framework generally and the NZCPS in particular.  In essence, the position of EDS 

is that, once the Board had determined that the proposed salmon farm at Papatua 

would have high adverse effects on the outstanding natural character of the area and 

its outstanding natural landscape, so that policies 13(1)(a) and 15(a) of the NZCPS 

would not be given effect to, it should have refused the application.  EDS argued, 

then, that there is an “environmental bottom line” in this case, as a result of the 

language of policies 13(1)(a) and 15(a).   

[44] The EDS appeal raises a number of particular issues – the nature of the 

obligation to “give effect to” the NZCPS, the meaning of “avoid” and the meaning of 

“inappropriate”.  As will become apparent, all are affected by the resolution of the 

fundamental issue just identified.  

(ii) Objectives and policies in the NZCPS 

[45] Section 57(1) of the RMA requires that there must “at all times” be at least 

one New Zealand coastal policy statement prepared and recommended by the 

Minister  of Conservation following a statutorily-mandated consultative process.  

The first New Zealand coastal policy statement was issued in May 1994.
84

  In 2003 a 

lengthy review process was initiated.  The process involved: an independent review 

of the policy statement, which was provided to the Minster in 2004;  the release of an 

issues and options paper in 2006; the preparation of the proposed new policy 

statement in 2007; public submissions and board of inquiry hearings on the proposed 
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statement in 2008; and a report from the board of inquiry to the Minister in 2009.  

All this culminated in the NZCPS, which came into effect in December 2010. 

[46] Under s 58, a New Zealand coastal policy statement may state objectives and 

policies about any one or more of certain specified matters.  Because they are not 

mentioned in s 58, it appears that such a statement was not intended to include 

“methods”, nor can it contain “rules” (given the special statutory definition of 

“rules”).
85

   

[47] As we discuss in more detail later in this judgment, Mr Kirkpatrick for EDS 

argued that s 58(a) is significant in the present context because it contemplates that a 

New Zealand coastal policy statement may contain “national priorities for the 

preservation of the natural character of the coastal environment of New Zealand, 

including protection from inappropriate subdivision, use and development”.  While 

counsel were agreed that the current NZCPS does not contain national priorities in 

terms of s 58(a),
86

 this provision may be important because the use of the words 

“priorities”, “preservation” and “protection” (together with “inappropriate”) suggests 

that the RMA contemplates what might be described as “environmental bottom 

lines”.  As in s 6, the word “inappropriate” appears to relate back to the preservation 

of the natural character of the coastal environment: it is preservation of natural 

character that provides the standard for assessing whether particular subdivisions, 

uses or developments are “inappropriate”.   

[48] The NZCPS contains seven objectives and 29 policies.  The policies support 

the objectives.  Two objectives are of particular importance in the present context, 

namely objectives 2 and 6.
87
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[49] Objective 2 provides: 

Objective 2 

To preserve the natural character of the coastal environment and protect 

natural features and landscape values through: 

 recognising the characteristics and qualities that contribute to natural 

character, natural features and landscape values and their location 

and distribution; 

 identifying those areas where various forms of subdivision, use, and 

development would be inappropriate and protecting them from such 

activities; and 

 encouraging restoration of the coastal environment. 

Three aspects of objective 2 are significant.  First, it is concerned with preservation 

and protection of natural character, features and landscapes.  Second, it contemplates 

that this will be achieved by articulating the elements of natural character and 

features and identifying areas which possess such character or features.  Third, it 

contemplates that some of the areas identified may require protection from 

“inappropriate” subdivision, use and development.   

[50] Objective 6 provides: 

Objective 6 

To enable people and communities to provide for their social, economic, and 

cultural wellbeing and their health and safety, through subdivision, use, and 

development, recognising that: 

 the protection of the values of the coastal environment does not 

preclude use and development in appropriate places and forms, and 

within appropriate limits; 

 some uses and developments which depend upon the use of natural 

and physical resources in the coastal environment are important to 

the social, economic and cultural wellbeing of people and 

communities; 

 functionally some uses and developments can only be located on the 

coast or in the coastal marine area; 

 the coastal environment contains renewable energy resources of 

significant value; 



 

 

 the protection of habitats of living marine resources contributes to 

the social, economic and cultural wellbeing of people and 

communities; 

 the potential to protect, use, and develop natural and physical 

resources in the coastal marine area should not be compromised by 

activities on land; 

 the proportion of the coastal marine area under any formal protection 

is small and therefore management under the [RMA] is an important 

means by which the natural resources of the coastal marine area can 

be protected; and 

 historic heritage in the coastal environment is extensive but not fully 

known, and vulnerable to loss or damage from inappropriate 

subdivision, use, and development.  

[51] Objective 6 is noteworthy for three reasons: 

(a) First, it recognises that some developments which are important to 

people’s social, economic and cultural well-being can only occur in 

coastal environments.   

(b) Second, it refers to use and development not being precluded “in 

appropriate places and forms” and “within appropriate limits”.  

Accordingly, it is envisaged that there will be places that are 

“appropriate” for development and others that are not. 

(c) Third, it emphasises management under the RMA as an important 

means by which the natural resources of the coastal marine area can 

be protected.  This reinforces the point previously made, that one of 

the components of sustainable management is the protection and/or 

preservation of deserving areas. 

[52] As we have said, in the NZCPS there are 29 policies that support the seven 

objectives.  Four policies are particularly relevant to the issues in the EDS appeal: 

policy 7, which deals with strategic planning; policy 8, which deals with 

aquaculture; policy 13, which deals with preservation of natural character; and policy 

15, which deals with natural features and natural landscapes.   



 

 

[53] Policy 7 provides: 

Strategic planning 

(1) In preparing regional policy statements, and plans: 

 (a) consider where, how and when to provide for future 

residential, rural residential, settlement, urban development 

and other activities in the coastal environment at a regional 

and district level; and  

 (b) identify areas of the coastal environment where particular 

activities and forms of subdivision, use and development: 

  (i) are inappropriate; and  

  (ii) may be inappropriate without the consideration of 

effects through a resource consent application, 

notice of requirement for designation or Schedule 1 

of the [RMA] process;  

  and provide protection from inappropriate subdivision, use, 

and development in these areas through objectives, policies 

and rules.  

(2) Identify in regional policy statements, and plans, coastal processes, 

resources or values that are under threat or at significant risk from 

adverse cumulative effects. Include provisions in plans to manage 

these effects. Where practicable, in plans, set thresholds (including 

zones, standards or targets), or specify acceptable limits to change, 

to assist in determining when activities causing adverse cumulative 

effects are to be avoided. 

[54] Policy 7 is important because of its focus on strategic planning.  It requires 

the relevant regional authority to look at its region as a whole in formulating a 

regional policy statement or plan.  As part of that overall assessment, the regional 

authority must identify areas where particular forms of subdivision, use or 

development “are” inappropriate, or “may be” inappropriate without consideration of 

effects through resource consents or other processes, and must protect them from 

inappropriate activities through objectives, policies and rules.  Policy 7 also requires 

the regional authority to consider adverse cumulative effects. 

[55] There are two points to be made about the use of “inappropriate” in policy 7.  

First, if “inappropriate”, development is not permitted, although this does not 

necessarily rule out any development.  Second, what is “inappropriate” is to be 



 

 

assessed against the nature of the particular area under consideration in the context 

of the region as a whole.   

[56] Policy 8 provides: 

Aquaculture 

Recognise the significant existing and potential contribution of aquaculture 

to the social, economic and cultural well-being of people and communities 

by: 

 (a) including in regional policy statements and regional coastal 

plans provision for aquaculture activities in appropriate 

places in the coastal environment, recognising that relevant 

considerations may include: 

  (i) the need for high water quality for aquaculture 

activities; and 

  (ii) the need for land-based facilities associated with 

marine farming; 

 (b) taking account of the social and economic benefits of 

aquaculture, including any available assessments of national 

and regional economic benefits; and 

 (c) ensuring that development in the coastal environment does 

not make water quality unfit for aquaculture activities in 

areas approved for that purpose. 

[57] The importance of policy 8 will be obvious.  Local authorities are to 

recognise aquaculture’s potential by including in regional policy statements and 

regional plans provision for aquaculture “in appropriate places” in the coastal 

environment.  Obviously, there is an issue as to the meaning of “appropriate” in this 

context. 

[58] Finally, there are policies 13 and 15.  Their most relevant feature is that, in 

order to advance the specified overall policies, they state policies of avoiding 

adverse effects of activities on natural character in areas of outstanding natural 

character and on outstanding natural features and outstanding natural landscapes in 

the coastal environment.   



 

 

[59] Policy 13 provides: 

Preservation of natural character 

(1) To preserve the natural character of the coastal environment and to 

protect it from inappropriate subdivision, use, and development: 

 (a) avoid adverse effects of activities on natural character in 

areas of the coastal environment with outstanding natural 

character; and 

 (b) avoid significant adverse effects and avoid, remedy or 

mitigate other adverse effects of activities on natural 

character in all other areas of the coastal environment;  

 including by: 

 (c) assessing the natural character of the coastal environment of 

the region or district, by mapping or otherwise identifying at 

least areas of high natural character; and 

 (d) ensuring that regional policy statements, and plans, identify 

areas where preserving natural character requires objectives, 

policies and rules, and include those provisions. 

(2) Recognise that natural character is not the same as natural features 

and landscapes or amenity values and may include matters such as: 

 (a) natural elements, processes and patterns; 

 (b) biophysical, ecological, geological and geomorphological 

aspects; 

 (c) natural landforms such as headlands, peninsulas, cliffs, 

dunes, wetlands, reefs, freshwater springs and surf breaks; 

 (d) the natural movement of water and sediment; 

 (e) the natural darkness of the night sky; 

 (f) places or areas that are wild or scenic; 

 (g) a range of natural character from pristine to modified; and 

 (h) experiential attributes, including the sounds and smell of the 

sea; and their context or setting. 

[60] Policy 15 provides: 

Natural features and natural landscapes 

To protect the natural features and natural landscapes (including seascapes) 

of the coastal environment from inappropriate subdivision, use, and 

development: 



 

 

(a) avoid adverse effects of activities on outstanding natural features and 

outstanding natural landscapes in the coastal environment; and 

(b) avoid significant adverse effects and avoid, remedy, or mitigate 

other adverse effects of activities on other natural features and 

natural landscapes in the coastal environment;  

including by: 

(c) identifying and assessing the natural features and natural landscapes 

of the coastal environment of the region or district, at minimum by 

land typing, soil characterisation and landscape characterisation and 

having regard to: 

 (i) natural science factors, including geological, topographical, 

ecological and dynamic components; 

 (ii) the presence of water including in seas, lakes, rivers and 

streams; 

 (iii) legibility or expressiveness – how obviously the feature or 

landscape demonstrates its formative processes; 

 (iv) aesthetic values including memorability and naturalness; 

 (v) vegetation (native and exotic); 

 (vi) transient values, including presence of wildlife or other 

values at certain times of the day or year; 

 (v) whether the values are shared and recognised; 

 (vi) cultural and spiritual values for tangata whenua, identified 

by working, as far as practicable, in accordance with tikanga 

Māori; including their expression as cultural landscapes and 

features; 

 (vii) historical and heritage associations; and 

 (viii) wild or scenic values; 

(d) ensuring that regional policy statements, and plans, map or otherwise 

identify areas where the protection of natural features and natural 

landscapes requires objectives, policies and rules; and 

(e) including the objectives, policies and rules required by (d) in plans. 

[61] As can be seen, policies 13(1)(a) and (b) and 15(a) and (b) are to similar 

effect.  Local authorities are directed to avoid adverse effects of activities on natural 

character in areas of outstanding natural character (policy 13(1)(a)), or on 

outstanding natural features and outstanding natural landscapes (policy 15(a)).  In 



 

 

other contexts, they are to avoid “significant” adverse effects and to “avoid, remedy 

or mitigate” other adverse effects of activities (policies 13(1)(b) and 15(b)).   

[62] The overall purpose of these directions is to preserve the natural character of 

the coastal environment and to protect it from inappropriate subdivision, use and 

development (policy 13) or to protect the natural features and natural landscapes 

(including seascapes) from inappropriate subdivision, use and development 

(policy 15).  Accordingly, then, the local authority’s obligations vary depending on 

the nature of the area at issue.  Areas which are “outstanding” receive the greatest 

protection: the requirement is to “avoid adverse effects”.  Areas that are not 

“outstanding” receive less protection: the requirement is to avoid significant adverse 

effects and avoid, remedy or mitigate other adverse effects.
88

  In this context, 

“avoid” appears to mean “not allow” or “prevent the occurrence of”, but that is an 

issue to which we return at [92] below.   

[63] Further, policies 13 and 15 reinforce the strategic and comprehensive 

approach required by policy 7.  Policy 13(1)(c) and (d) require local authorities to 

assess the natural character of the relevant region by identifying “at least areas of 

high natural character” and to ensure that regional policy statements and plans 

include objectives, policies and rules where they are required to preserve the natural 

character of particular areas.  Policy 15(d) and (e) have similar requirements in 

respect of natural features and natural landscapes requiring protection. 

Regional policy statement  

[64] As we have said, regional policy statements are intended to achieve the 

purpose of the RMA “by providing an overview of the resource management issues 

of the region and policies and methods to achieve integrated management of the 
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  The Department of Conservation explains that the reason for the distinction between 

“outstanding” character/features/landscapes and character/features/landscapes more generally is 

to “provide the greatest protection for areas of the coastal environment with the highest natural 

character”: Department of Conservation NZCPS 2010 Guidance Note – Policy 13: Preservation 

of Natural Character (September 2013) at 14; and Department of Conservation NZCPS 2010 

Guidance Note – Policy 15: Natural Features and Natural Landscapes (September 2013) at 15. 



 

 

natural and physical resources of the whole region”.
89

  They must address a range of 

issues
90

 and must “give effect to” the NZCPS.
91

   

[65] The Marlborough Regional Policy Statement became operative on 

28 August 1995, when the 1994 version of the New Zealand coastal policy statement 

was in effect.  We understand that it is undergoing revision in light of the NZCPS.  

Accordingly, it is of limited value in the present context.  That said, the Marlborough 

Regional Policy Statement does form part of the relevant context in relation to the 

development and protection of areas of natural character in the Marlborough Sounds. 

[66] The Marlborough Regional Policy Statement contains a section on 

subdivision, use and development of the coastal environment and another on visual 

character, which includes a policy on outstanding landscapes.  The policy dealing 

with subdivision, use and development of the coastal environment is framed around 

the concepts of “appropriate” and “inappropriate” subdivision, use and development.  

It reads:
92

 

7.2.8 POLICY - COASTAL ENVIRONMENT 

Ensure the appropriate subdivision, use and development of the coastal 

environment. 

Subdivision, use and development will be encouraged in areas where the 

natural character of the coastal environment has already been 

compromised.  Inappropriate subdivision, use and development will be 

avoided. The cumulative adverse effects of subdivision, use or development 

will also be avoided, remedied or mitigated. 

Appropriate subdivision, use and development of the coastal environment 

enables the community to provide for its social, economic and cultural 

wellbeing. 

[67] The methods to implement this policy are then addressed, as follows: 

7.2.9  METHODS 

(a)  Resource management plans will identify criteria to indicate where 

subdivision, use and development will be appropriate. 
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  RMA, s 59. 
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  Section 62(1). 
91

  Section 62(3). 
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  Italics in original. 



 

 

The [RMA] requires as a matter of national importance that the coastal 

environment be protected from inappropriate subdivision, use and 

development.  Criteria to indicate where subdivision, use or development is 

inappropriate may include water quality; landscape features; special 

habitat; natural character; and risk of natural hazards, including areas 

threatened by erosion, inundation or sea level rise. 

(b)  Resource management plans will contain controls to manage 

subdivision, use and development of the coastal environment to avoid, 

remedy or mitigate any adverse environmental effects. 

Controls which allow the subdivision, use and development of the coastal 

environment enable the community to provide for their social, economic and 

cultural wellbeing. These controls may include financial contributions to 

assist remediation or mitigation of adverse environmental effects. 

Such development may be allowed where there will be no adverse effects on 

the natural character of the coastal environment, and in areas where the 

natural character has already been compromised. Cumulative effects of 

subdivision, use and development will also be avoided, remedied or 

mitigated. 

[68] As to the outstanding landscapes policy, and the method to achieve it, the 

commentary indicates that the effect of any proposed development will be assessed 

against the criteria that make the relevant landscape outstanding; that is, the standard 

of “appropriateness”.  Policy 8.1.3 reads in full:
93

 

8.1.3 POLICY — OUTSTANDING LANDSCAPES 

Avoid, remedy or mitigate the damage of identified outstanding landscape 

features arising from the effects of excavation, disturbance of vegetation, or 

erection of structures. 

The Resource Management Act requires the protection of outstanding 

landscape features as a matter of national importance.  Further, the New 

Zealand Coastal Policy Statement [1994] requires this protection for the 

coastal environment.  Features which satisfy the criteria for recognition as 

having national and international status will be identified in the resource 

management plans for protection.  Any activities or proposals within these 

areas will be considered on the basis of their effects on the criteria which 

were used to identify the landscape features. 

The wellbeing of the Marlborough community is linked to the quality of our 

landscape.  Outstanding landscape features need to be retained without 

degradation from the effects of land and water based activities, for the 

enjoyment of the community and visitors. 
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  Italics in original. 



 

 

Regional and district plans 

[69] Section 64 of the RMA requires that there be a regional coastal plan for the 

Marlborough Sounds.  One of the things that a regional council must do in 

developing a regional coastal plan is act in accordance with its duty under s 32 

(which, among other things, required an evaluation of the risks of acting or not 

acting in circumstances of uncertainty or insufficient information).
94

  A regional 

coastal plan must state the objectives for the region, policies to implement the 

objectives and rules (if any) to implement the policies
95

 and must “give effect to” the 

NZCPS and to any regional policy statement.
96

  It is important to emphasise that the 

plan is a regional one, which raises the question of how spot zoning applications 

such as that relating to Papatua are to be considered.  It is obviously important that 

the regional integrity of a regional coastal plan not be undermined. 

[70] We have observed that policies 7, 13 and 15 in the NZCPS require a strategic 

and comprehensive approach to regional planning documents.  To reiterate, 

policy 7(1)(b) requires that, in developing regional plans, entities such as the 

Marlborough District Council: 

identify areas of the coastal environment where particular activities and 

forms of subdivision, use, and development: 

(i) are inappropriate; and  

(ii) may be inappropriate without the consideration of effects through a 

resource consent application, notice of requirement for designation 

or Schedule 1 of the [RMA] process;  

and provide protection from inappropriate subdivision, use, and development 

in these areas through objectives, policies and rules.    

Policies 13(1)(d) and 15(d) require that regional plans identify areas where 

preserving natural character or protecting natural features and natural landscapes 

require objectives, policies and rules.  Besides highlighting the need for a region-

wide approach, these provisions again raise the issue of the meaning of 

“inappropriate”. 
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  RMA, s 32(4)(b) as it was at the relevant time (see above n 60 for the legislative history). 
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  Section 67(1). 
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  Section 67(3)(b). 



 

 

[71] The Marlborough District Council is a unitary authority with the powers, 

functions and responsibilities of both a regional and district council.
97

  It is 

responsible for the Sounds Plan, which is a combined regional, regional coastal and 

district plan for the Marlborough Sounds.  The current version of the Sounds Plan 

became operative on 25 August 2011.  It comprises three volumes, the first 

containing objectives, policies and methods, the second containing rules and the 

third maps.  The Sounds Plan identifies certain areas within the coastal marine area 

of the Marlborough Sounds as Coastal Marine Zone One (CMZ1), where 

aquaculture is a prohibited activity, and others as Coastal Marine Zone Two (CMZ2), 

where aquaculture is either a controlled or a discretionary activity.  It describes areas 

designated CMZ1 as areas “where marine farming will have a significant adverse 

effect on navigational safety, recreational opportunities, natural character, ecological 

systems, or cultural, residential or amenity values”.
98

  The Board created a new 

zoning classification, Coastal Marine Zone Three (CMZ3), to apply to the four areas 

(previously zoned CMZ1) in respect of which it granted plan changes to permit 

salmon farming.  

[72] In developing the Sounds Plan the Council classified and mapped the 

Marlborough Sounds into management areas known as Natural Character Areas.  

These classifications were based on a range of factors which went to the 

distinctiveness of the natural character within each area.
99

  The Council described the 

purpose of this as follows:
100

 

This natural character information is a relevant tool for management in 

helping to identify and protect those values that contribute to people’s 

experience of the Sounds area.  Preserving natural character in the 

Marlborough Sounds as a whole depends both on the overall pattern of use, 

development and protection, as well as maintaining the natural character of 

particular areas.  The Plan therefore recognises that preservation of the 

natural character of the constituent natural character areas is important in 

achieving preservation of the natural character of the Marlborough Sounds 

as a whole. 

The Plan requires that plan change and resource consent applications be 

assessed with regard to the natural character of the Sounds as a whole as 

well as each natural character area, or areas where appropriate.  … 
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  Sounds Plan, above n 1, at [1.0]. 
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  At [9.2.2]. 
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  At Appendix 2. 
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  At [2.1.6].  Italics in original. 



 

 

[73] In addition, the Council assessed the landscapes in the Marlborough Sounds 

for the purpose of identifying those that could be described as outstanding.  It noted 

that, as a whole, the Marlborough Sounds has outstanding visual values and 

identified the factors that contribute to that.  Within the overall Marlborough Sounds 

landscape, however, the Council identified particular landscapes as “outstanding”.  

The Sounds Plan describes the criteria against which the Council made the 

assessment
101

 and contains maps that identify the areas of outstanding landscape 

value, which are relatively modest given the size of the region.
102

  It seems clear 

from the Sounds Plan that the exercise was a thoroughgoing one.  

[74] In 2009, the Council completed a landscape and natural character review of 

the Marlborough Sounds, which confirmed the outstanding natural character and 

outstanding natural landscape of the Port Gore area.
103

   

Requirement to “give effect to” the NZCPS 

[75] For the purpose of this discussion, it is important to bear two statutory 

provisions in mind.  The first is s 66(1), which provides that a regional council shall 

prepare and change any regional plan
104

 in accordance with its functions under s 30, 

the provisions of Part 2, a direction given under section 25A(1), its duty under s 32, 

and any regulations.  The second is s 67(3), which provides that a regional plan must 

“give effect to” any national policy statement, any New Zealand coastal policy 

statement and any regional policy statement.  There is a question as to the 

interrelationship of these provisions. 

[76] As we have seen, the RMA requires an extensive process prior to the 

issuance of a New Zealand coastal policy statement – an evaluation under s 32, then 

a board of inquiry or similar process with the opportunity for public input.  This is 

one indication of such a policy statement’s importance in the statutory scheme.  A 

further indication is found in the requirement that the NZCPS must be given effect to 

in subordinate planning documents, including regional policy statements and 
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  At ch 5 and Appendix 1. 
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  At vol 3. 
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  King Salmon (Board), above n 6, at [555] and following. 
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  The term “regional plan” includes a regional coastal plan: see RMA, s 43AA. 



 

 

regional and district plans.
105

  We are concerned with a regional coastal plan, the 

Sounds Plan.  Up until August 2003, s 67 provided that such a regional plan should 

“not be inconsistent with” any New Zealand coastal policy statement.  Since then, 

s 67 has stated the regional council’s obligation as being to “give effect to” any New 

Zealand coastal policy statement.  We consider that this change in language has, as 

the Board acknowledged,
106

 resulted in a strengthening of the regional council’s 

obligation.  

[77] The Board was required to “give effect to” the NZCPS in considering King 

Salmon’s plan change applications.  “Give effect to” simply means “implement”.  

On the face of it, it is a strong directive, creating a firm obligation on the part of 

those subject to it.  As the Environment Court said in Clevedon Cares Inc v Manukau 

City Council:
107

 

[51] The phrase “give effect to” is a strong direction.  This is 

understandably so for two reasons: 

 [a] The hierarchy of plans makes it important that objectives 

and policies at the regional level are given effect to at the 

district level; and 

 [b] The Regional Policy Statement, having passed through the 

[RMA] process, is deemed to give effect to Part 2 matters. 

[78] Further, the RMA provides mechanisms whereby the implementation of the 

NZCPS by regional authorities can be monitored.  One of the functions of the 

Minister of Conservation under s 28 of the RMA is to monitor the effect and 

implementation of the NZCPS.  In addition, s 293 empowers the Environment Court 

to monitor whether a proposed policy statement or plan gives effect to the NZCPS; it 

may allow departures from the NZCPS only if they are of minor significance and do 

not affect the general intent and purpose of the proposed policy statement or plan.
108

  

The existence of such mechanisms underscores the strength of the “give effect to” 

direction. 
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  See [31] above. 
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  King Salmon (Board), above n 6, at [1179]. 
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  Clevedon Cares Inc v Manukau City Council [2010] NZEnvC 211. 
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  RMA, ss 293(3)–(5). 



 

 

[79] The requirement to “give effect to” the NZCPS gives the Minister a measure 

of control over what regional authorities do: the Minister sets objectives and policies 

in the NZPCS and relevant authorities are obliged to implement those objectives and 

policies in their regional coastal plans, developing methods and rules to give effect to 

them.  To that extent, the authorities fill in the details in their particular localities.   

[80] We have said that the “give effect to” requirement is a strong directive, 

particularly when viewed against the background that it replaced the previous “not 

inconsistent with” requirement.  There is a caveat, however.  The implementation of 

such a directive will be affected by what it relates to, that is, what must be given 

effect to.  A requirement to give effect to a policy which is framed in a specific and 

unqualified way may, in a practical sense, be more prescriptive than a requirement to 

give effect to a policy which is worded at a higher level of abstraction.   

[81] The Board developed this point in its discussion of the requirement that it 

give effect to the NZCPS and the Marlborough Regional Policy Statement (in the 

course of which it also affirmed the primacy of s 5 over the NZCPS and the 

perceived need for the “overall judgment” approach).  It said:
109

 

[1180]  It [that is, the requirement to give effect to the NZCPS] is a strong 

direction and requires positive implementation of the instrument. However, 

both the instruments contain higher order overarching objectives and 

policies, that create tension between them or, as [counsel] says, “pull in 

different directions”, and thus a judgment has to be made as to whether the 

instrument as a whole is generally given effect to. 

[1181] Planning instruments, particularly of a higher order, nearly always 

contain a wide range of provisions. Provisions which are sometimes in 

conflict. The direction “to give effect to” does not enjoin that every policy be 

met. It is not a simple check-box exercise. Requiring that every single policy 

must be given full effect to would otherwise set an impossibly high threshold 

for any type of activity to occur within the coastal marine area. 

[1182] Moreover, there is no “hierarchy” or ranking of provisions in the 

[NZCPS]. The objective seeking ecological integrity has the same standing 

as that enabling subdivision, use and development within the coastal 

environment. Where there are competing values in a proposal, one does not 

automatically prevail over the other. It is a matter of judgement on the facts 

of a particular proposal and no one factor is afforded the right to veto all 

other considerations. It comes down to a matter of weight in the particular 

circumstances. 
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  King Salmon (Board), above n 6 (citations omitted). 



 

 

[1183]  In any case, the directions in both policy statements are subservient 

to the Section 5 purpose of sustainable management, as Section 66 of the 

RMA requires a council to change its plan in accordance, among other 

things, the provisions of Part II. Section 68(1) of the RMA requires that rules 

in a regional plan may be included for the purpose of carrying out the 

functions of the regional council and achieving the objectives and policies of 

the Plan. 

[1184] Thus, we are required [to] “give effect to” the provisions of the 

[NZCPS] and the Regional Policy Statement having regard to the provisions 

of those documents as a whole.  We are also required to ensure that the rules 

assist the Regional Council in carrying out its functions under the RMA and 

achieve the objective and policies of the Regional Plan. 

[82] Mr Kirkpatrick argued that there were two errors in this extract: 

(a) It asserted that there was a state of tension or conflict in the policies 

of the NZCPS without analysing the relevant provisions to see 

whether such a state actually existed; and 

(b) It assumed that “generally” giving effect to the NZCPS “as a whole” 

was compliant with s 67(3)(b). 

[83] On the Board’s approach, whether the NZCPS has been given effect to in 

determining a regional plan change application depends on an “overall judgment” 

reached after consideration of all relevant circumstances.  The direction to “give 

effect to” the NZCPS is, then, essentially a requirement that the decision-maker 

consider the factors that are relevant in the particular case (given the objectives and 

policies stated in the NZCPS) before making a decision.  While the weight given to 

particular factors may vary, no one factor has the capacity to create a veto – there is 

no bottom line, environmental or otherwise.  The effect of the Board’s view is that 

the NZCPS is essentially a listing of potentially relevant considerations, which will 

have varying weight in different fact situations.  We discuss at [106] to [148] below 

whether this approach is correct. 

[84] Moreover, as we indicated at [34] to [36] above, and as [1183] in the extract 

just quoted demonstrates, the Board ultimately determined King Salmon’s 

applications not by reference to the NZCPS but by reference to pt 2 of the RMA.  It 

did so because it considered that the language of s 66(1) required that approach.  

Ms Gwyn for the Minister supported the Board’s approach.  We do not accept that it 

is correct. 



 

 

[85] First, while we acknowledge that a regional council is directed by s 66(1) to 

prepare and change any regional plan “in accordance with” (among other things) 

pt 2, it is also directed by s 67(3) to “give effect to” the NZCPS.  As we have said, 

the purpose of the NZCPS is to state policies in order to achieve the RMA’s purpose 

in relation to New Zealand’s coastal environment.  That is, the NZCPS gives 

substance to pt 2’s provisions in relation to the coastal environment.  In principle, by 

giving effect to the NZCPS, a regional council is necessarily acting “in accordance 

with” pt 2 and there is no need to refer back to the part when determining a plan 

change.  There are several caveats to this, however, which we will mention shortly.  

[86] Second, there are contextual considerations supporting this interpretation:  

(a) As will be apparent from what we have said above, there is a 

reasonably elaborate process to be gone through before the Minister is 

able to issue a New Zealand coastal policy statement, involving an 

evaluation under s 32 and a board of inquiry or similar process with 

opportunity for public input.  Given that process, we think it 

implausible that Parliament intended that the ultimate determinant of 

an application such as the present would be pt 2 and not the NZCPS.  

The more plausible view is that Parliament considered that pt 2 would 

be implemented if effect was given to the NZCPS. 

(b) National policy statements such as the NZCPS allow Ministers a 

measure of control over decisions by regional and district councils.  

Accordingly, it is difficult to see why the RMA would require 

regional councils, as a matter of course, to go beyond the NZCPS, and 

back to pt 2, when formulating or changing a regional coastal plan 

which must give effect to the NZCPS.  The danger of such an 

approach is that pt 2 may be seen as “trumping” the NZCPS rather 

than the NZCPS being the mechanism by which pt 2 is given effect in 

relation to the coastal environment.
110
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[87] Mr Nolan for King Salmon advanced a related argument as to the relevance 

of pt 2.  He submitted that the purpose of the RMA as expressed in pt 2 had a role in 

the interpretation of the NZCPS and its policies because the NZCPS was drafted 

solely to achieve the purpose of the RMA; so, the NZCPS and its policies could not 

be interpreted in a way that would fail to achieve the purpose of the RMA.  

[88] Before addressing this submission, we should identify three caveats to the “in 

principle” answer we have just given.  First, no party challenged the validity of the 

NZCPS or any part of it.  Obviously, if there was an allegation going to the 

lawfulness of the NZCPS, that would have to be resolved before it could be 

determined whether a decision-maker who gave effect to the NZCPS as it stood was 

necessarily acting in accordance with pt 2.  Second, there may be instances where the 

NZCPS does not “cover the field” and a decision-maker will have to consider 

whether pt 2 provides assistance in dealing with the matter(s) not covered.  

Moreover, the obligation in s 8 to have regard to the principles of the Treaty of 

Waitangi will have procedural as well as substantive implications, which decision-

makers must always have in mind, including when giving effect to the NZCPS.  

Third, if there is uncertainty as to the meaning of particular policies in the NZCPS, 

reference to pt 2 may well be justified to assist in a purposive interpretation.  

However, this is against the background that the policies in the NZCPS are intended 

to implement the six objectives it sets out, so that reference to one or more of those 

objectives may well be sufficient to enable a purposive interpretation of particular 

policies.  

[89] We do not see Mr Nolan’s argument as falling within the third of these 

caveats.  Rather, his argument is broader in its effect, as it seeks to justify reference 

back to pt 2 as a matter of course when a decision-maker is required to give effect to 

the NZCPS.   

[90] The difficulty with the argument is that, as we have said, the NZCPS was 

intended to give substance to the principles in pt 2 in respect of the coastal 

environment by stating objectives and policies which apply those principles to that 

environment: the NZCPS translates the general principles to more specific or 

focussed objectives and policies.  The NZCPS is a carefully expressed document 



 

 

whose contents are the result of a rigorous process of formulation and evaluation.  It 

is a document which reflects particular choices.  To illustrate, s 5(2)(c) of the RMA 

talks about “avoiding, remedying or mitigating any adverse effects of activities on 

the environment” and s 6(a) identifies “the preservation of the natural character of 

the coastal environment (including the coastal marine area) … and the protection of 

[it] from inappropriate subdivision, use and development” as a matter of national 

importance to be recognised and provided for.  The NZCPS builds on those 

principles, particularly in policies 13 and 15.  Those two policies provide a graduated 

scheme of protection and preservation based on the features of particular coastal 

localities, requiring avoidance of adverse effects in outstanding areas but allowing 

for avoidance, mitigation or remedying in others.  For these reasons, it is difficult to 

see that resort to pt 2 is either necessary or helpful in order to interpret the policies, 

or the NZCPS more generally, absent any allegation of invalidity, incomplete 

coverage or uncertainty of meaning.  The notion that decision-makers are entitled to 

decline to implement aspects of the NZCPS if they consider that appropriate in the 

circumstances does not fit readily into the hierarchical scheme of the RMA.   

[91] We acknowledge that the scheme of the RMA does give subordinate 

decision-makers considerable flexibility and scope for choice.  This is reflected in 

the NZCPS, which is formulated in a way that allows regional councils flexibility in 

implementing its objectives and policies in their regional coastal policy statements 

and plans.  Many of the policies are framed in terms that provide flexibility and, 

apart from that, the specific methods and rules to implement the objectives and 

policies of the NZCPS in particular regions must be determined by regional councils.  

But the fact that the RMA and the NZCPS allow regional and district councils scope 

for choice does not mean, of course, that the scope is infinite.  The requirement to 

“give effect to” the NZCPS is intended to constrain decision-makers.  

Meaning of “avoid” 

[92] The word “avoid” occurs in a number of relevant contexts.  In particular: 

(a) Section 5(c) refers to “avoiding, remedying, or mitigating any adverse 

effects of activities on the environment”.   



 

 

(b) Policy 13(1)(a) provides that decision-makers should “avoid adverse 

effects of activities on natural character in areas of the coastal 

environment with outstanding natural character”; policy 15 contains 

the same language in relation to outstanding natural features and 

outstanding natural landscapes in the coastal environment. 

(c) Policies 13(1)(b) and 15(b) refer to avoiding significant adverse 

effects, and to avoiding, remedying or mitigating other adverse 

effects, in particular areas. 

[93] What does “avoid” mean in these contexts?  As we have said, given the 

juxtaposition of “mitigate” and remedy”, the most obvious meaning is “not allow” or 

“prevent the occurrence of”.  But the meaning of “avoid” must be considered against 

the background that: 

(a) the word “effect” is defined broadly in s 3;  

(b) objective 6 recognises that the protection of the values of the coastal 

environment does not preclude use and development “in appropriate 

places and forms and within appropriate limits”; and 

(c) both policies 13(1)(a) and (b) and 15(a) and (b) are means for 

achieving particular goals – in the case of policy 13(1)(a) and (b), 

preserving the natural character of the coastal environment and 

protecting it from “inappropriate” subdivision, use and development 

and, in the case of policy 15(a) and (b), protecting the natural features 

and natural landscapes of the coastal environment from 

“inappropriate” subdivision, use and development. 

[94] In Man O’War Station, the Environment Court said that the word “avoid” in 

policy 15(a) did not mean “prohibit”,
111

 expressing its agreement with the view of 

the Court in Wairoa River Canal Partnership v Auckland Regional Council.
112

  The 

Court accepted that policy 15 should not be interpreted as imposing a blanket 
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prohibition on development in any area of the coastal environment that comprises an 

outstanding natural landscape as that would undermine the purpose of the RMA, 

including consideration of factors such as social and economic wellbeing.
113

   

[95] In the Wairoa River Canal Partnership case, an issue arose concerning a 

policy (referred to as policy 3) proposed to be included in the Auckland Regional 

Policy Statement.  It provided that countryside living (ie, low density residential 

development on rural land) “avoids development in those areas … identified … as 

having significant, ecological, heritage or landscape value or high natural character” 

and possessing certain characteristics.  The question was whether the word 

“inappropriate” should be inserted between “avoids” and “development”, as sought 

by Wairoa River Canal Partnership.  In the course of addressing that, the 

Environment Court said that policy 3 did “not attempt to impose a prohibition on 

development – to avoid is a step short of to prohibit”.
114

  The Court went on to say 

that the use of “avoid” “sets a presumption (or a direction to an outcome) that 

development in those areas will be inappropriate …”.
115

 

[96] We express no view on the merits of the Court’s analysis in the Wairoa River 

Canal Partnership case, which was focussed on the meaning of “avoid”, standing 

alone, in a particular policy proposed for the Auckland Regional Policy Statement.  

Our concern is with the interpretation of “avoid” as it is used in s 5(2)(c) and in 

relevant provisions of the NZCPS.  In that context, we consider that “avoid” has its 

ordinary meaning of “not allow” or “prevent the occurrence of”.  In the sequence 

“avoiding, remedying, or mitigating any adverse effects of activities on the 

environment” in s 5(2)(c), for example, it is difficult to see that “avoid” could 

sensibly bear any other meaning.  Similarly in relation to policies 13(1)(a) and (b) 

and 15(a) and (b), which also juxtapose the words “avoid”, “remedy” and “mitigate”.  

This interpretation is consistent with objective 2 of the NZCPS, which is, in part, 

“[t]o preserve the natural character of the coastal environment and protect natural 

features and landscape values through … identifying those areas where various 

forms of subdivision, use, and development would be inappropriate and protecting 
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them from such activities”.  It is also consistent with objective 6’s recognition that 

protection of the values of the coastal environment does not preclude use and 

development “in appropriate places and forms, and within appropriate limits”.  The 

“does not preclude” formulation emphasises protection by allowing use or 

development only where appropriate, as opposed to allowing use or development 

unless protection is required.   

[97] However, taking that meaning may not advance matters greatly: whether 

“avoid” (in the sense of “not allow” or “prevent the occurrence of”) bites depends 

upon whether the “overall judgment” approach or the “environmental bottom line” 

approach is adopted.  Under the “overall judgment” approach, a policy direction to 

“avoid” adverse effects is simply one of a number of relevant factors to be 

considered by the decision maker, albeit that it may be entitled to great weight; under 

the “environmental bottom line” approach, it has greater force. 

Meaning of “inappropriate” 

[98] Both pt 2 of the RMA and provisions in the NZCPS refer to protecting areas 

such as outstanding natural landscapes from “inappropriate” development – they do 

not refer to protecting them from any development.
116

  This suggests that the framers 

contemplated that there might be “appropriate” developments in such areas, and 

raises the question of the standard against which “inappropriateness” is to be 

assessed. 

[99] Moreover, objective 6 and policies 6 and 8 of the NZCPS invoke the standard 

of “appropriateness”.  To reiterate, objective 6 provides in part: 

To enable people and communities to provide for their social, economic, and 

cultural wellbeing and their health and safety, through subdivision, use, and 

development, recognising that: 

 the protection of the values of the coastal environment does not 

preclude use and development in appropriate places and forms, and 

within appropriate limits; 
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This is echoed in policy 6 which deals with activities in the coastal environment.  

Policy 6(2)(c) reads: “recognise that there are activities that have a functional need to 

be located in the coastal marine area, and provide for those activities in appropriate 

places”.  Policy 8 indicates that regional policy statements and plans should make 

provision for aquaculture activities:  

… in appropriate places in the coastal environment, recognising that relevant 

considerations may include: 

(i) the need for high water quality for aquaculture activities; and 

(ii) the need for land-based facilities associated with marine farming; 

[100] The scope of the words “appropriate” and “inappropriate” is, of course, 

heavily affected by context.  For example, where policy 8 refers to making provision 

for aquaculture activities “in appropriate places in the coastal environment”, the 

context suggests that “appropriate” is referring to suitability for the needs of 

aquaculture (for example, water quality) rather than to some broader notion.  That is, 

it is referring to suitability in a technical sense.  By contrast, where objective 6 says 

that the protection of the values of the coastal environment does not preclude use and 

development “in appropriate places and forms, and within appropriate limits”, the 

context suggests that “appropriate” is not concerned simply with technical suitability 

for the particular activity but with a broader concept that encompasses other 

considerations, including environmental ones. 

[101] We consider that where the term “inappropriate” is used in the context of 

protecting areas from inappropriate subdivision, use or development, the natural 

meaning is that “inappropriateness” should be assessed by reference to what it is that 

is sought to be protected.  It will be recalled that s 6(b) of the RMA provides: 

In achieving the purpose of this Act, all persons exercising functions and 

powers under it, in relation to managing the use, development, and 

protection of natural and physical resources, shall recognise and provide for 

the following matters of national importance: 

… 

(b) the protection of outstanding natural features and landscapes from 

inappropriate subdivision, use, and development: 

… 



 

 

 A planning instrument which provides that any subdivision, use or development that 

adversely affects an area of outstanding natural attributes is inappropriate is 

consistent with this provision.   

[102] The meaning of “inappropriate” in the NZCPS emerges from the way in 

which particular objectives and policies are expressed.  Objective 2 deals with 

preserving the natural character of the coastal environment and protecting natural 

features and landscape values through, among other things, “identifying those areas 

where various forms of subdivision, use, and development would be inappropriate 

and protecting them from such activities”.  This requirement to identify particular 

areas, in the context of an overall objective of preservation and protection, makes it 

clear that the standard for inappropriateness relates back to the natural character and 

other attributes that are to be preserved or protected, and also emphasises that the 

NZCPS requires a strategic, region-wide approach.  The word “inappropriate” in 

policies 13(1)(a) and (b) and 15(a) and (b) of the NZCPS bears the same meaning.  

To illustrate, the effect of policy 13(1)(a) is that there is a policy to preserve the 

natural character of the coastal environment and to protect it from inappropriate 

subdivision, use, and development by avoiding the adverse effects on natural 

character in areas of the coastal environment with outstanding natural character.  

The italicised words indicate the meaning to be given to “inappropriate” in the 

context of policy 13.   

[103] If “inappropriate” is interpreted in the way just described, it might be thought 

to provide something in the nature of an “environmental bottom line”.  However, that 

will not necessarily be so if policies 13 and 15 and similarly worded provisions are 

regarded simply as relevant considerations which may be outweighed in particular 

situations by other considerations favouring development, as the “overall judgment” 

approach contemplates. 

[104] An alternative approach is to treat “inappropriate” (and “appropriate” in 

objective 6 and policies 6(2)(c) and 8) as the mechanism by which an overall 

judgment is to be made about a particular development proposal.  On that approach, 

a decision-maker must reach an evaluation of whether a particular development 

proposal is, in all the circumstances, “appropriate” or “inappropriate”.  So, an 



 

 

aquaculture development that will have serious adverse effects on an area of 

outstanding natural character may nevertheless be deemed not to be “inappropriate” 

if other considerations (such as suitability for aquaculture and economic benefits) are 

considered to outweigh those adverse effects: the particular site will be seen as an 

“appropriate” place for aquaculture in terms of policy 8 despite the adverse effects. 

[105] We consider that “inappropriate” should be interpreted in s 6(a), (b) and (f) 

against the backdrop of what is sought to be protected or preserved.  That is, in our 

view, the natural meaning.  The same applies to objective 2 and policies 13 and 15 in 

the NZCPS.  Again, however, that does not resolve the fundamental issue in the case, 

namely whether the “overall judgment” approach adopted by the Board is the correct 

approach.  We now turn to that. 

Was the Board correct to utilise the “overall judgment” approach? 

[106] In the extracts from its decision which we have quoted at [34] to [35] and 

[81] above, the Board emphasised that in determining whether or not it should grant 

the plan changes, it had to make an “overall judgment” on the facts of the particular 

proposal and in light of pt 2 of the RMA.   

[107] We noted at [38] above that several early decisions of the Planning Tribunal 

adopted what has been described as the “environmental bottom line” approach to s 5.  

That approach finds some support in the speeches of responsible Ministers in the 

House.  In the debate on the second reading of the Resource Management Bill, the 

Rt Hon Geoffrey Palmer said:
117

 

The Bill as reported back does not reflect a wish list of any one set of views.  

Instead, it continues to reflect the balancing of the range of views that 

society holds about the use of land, air, water and minerals, while 

recognising that there is an ecological bottom line to all of those questions. 

In introducing the Bill for its third reading, the Hon Simon Upton said:
118

 

The Bill provides us with a framework to establish objectives by a physical 

bottom line that must not be compromised.  Provided that those objectives 

are met, what people get up to is their affair.  As such, the Bill provides a 
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more liberal regime for developers.  On the other hand, activities will have to 

be compatible with hard environmental standards, and society will set those 

standards.  Clause 4 [now s 5] sets out the biophysical bottom line.  Clauses 

5 and 6 [now ss 6 and 7] set out further specific matters that expand on the 

issue.  The Bill has a clear and rigorous procedure for the setting of 

environmental standards – and the debate will be concentrating on just where 

we set those standards.  They are established by public process. 

[108] In the plan change context under consideration, the “overall judgment” 

approach does not recognise any such bottom lines, as Dobson J accepted.  The 

Judge rejected the view that some coastal environments could be excluded from 

marine farming activities absolutely as a result of their natural attributes.  That 

approach, he said, “would be inconsistent with the evaluative tenor of the NZCPS, 

when assessed in the round”.
119

  Later, the Judge said:
120

 

The essence of EDS’s concern is to question the rationale, in resource 

management terms, for designating coastal areas as having outstanding 

natural character or features, if that designation does not protect the area 

from an economic use that will have adverse effects.  An answer to that valid 

concern is that such designations do not afford absolute protection.  Rather, 

they require a materially higher level of justification for relegating that 

outstanding natural character or feature, when authorising an economic use 

of that coastal area, than would be needed in other coastal areas. 

Accordingly, Dobson J upheld the “overall judgment” approach as the approach to 

be adopted. 

[109] One noteworthy feature of the extract just quoted is the requirement for “a 

materially higher level of justification” where an area of outstanding natural 

character will be adversely affected by a proposed development.  The Board made an 

observation to similar effect when it said:
121

 

[1240] The placement of any salmon farm into this dramatic landscape with 

its distinctive landforms, vegetation and seascape, would be an abrupt 

incursion.  This together with the Policy directions of the Sounds Plan as 

indicated by its CMZ1 classification of Port Gore, weighs heavily against the 

Proposed Plan Change. 

We consider these to be significant acknowledgements and will return to them 

shortly. 
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[110] Mr Kirkpatrick argued that the Board and the Judge were wrong to adopt the 

“overall judgment” approach, submitting in particular that it: 

(a) is inconsistent with the Minister’s statutory power to set national 

priorities “for the preservation of the natural character of the coastal 

environment of New Zealand, including protection from inappropriate 

subdivision, use, and development”;
122

 and 

(b) does not reflect the language of the relevant policies of the NZCPS, in 

particular policies 8, 13 and 15. 

[111] In response, Ms Gwyn emphasised that the policies in the NZCPS were 

policies, not standards or rules.  She argued that the NZCPS provides direction for 

decision-makers (including boards of inquiry) but leaves them with discretion as to 

how to give effect to the NZCPS.  Although she acknowledged that policies 13 

and 15 give a strong direction, Ms Gwyn submitted that they cannot and do not 

prohibit activities that adversely affect coastal areas with outstanding features.  

Where particular policies are in conflict, the decision-maker is required to exercise 

its own judgment, as required by pt 2.  Mr Nolan’s submissions were to similar 

effect.  While he accepted that some objectives or policies provided more guidance 

than others, they were not “standards or vetos”.  Mr Nolan submitted that this was 

“the only tenable, workable approach that would achieve the RMA’s purpose”.  The 

approach urged by EDS would, he submitted, undermine the RMA’s purpose by 

allowing particular considerations to trump others whatever the consequences. 

(i) The NZCPS: policies and rules 

[112] We begin with Ms Gwyn’s point that the NZCPS contains objectives and 

policies rather than methods or rules.  As Ms Gwyn noted, the Full Court of the 

Court of Appeal dealt with a similar issue in Auckland Regional Council v North 

Shore City Council.
123

  The Auckland Regional Council was in the process of 

hearing and determining submissions in respect of its proposed regional policy 

statement.  That proposed policy statement included provisions which were designed 
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to limit urban development to particular areas (including demarking areas by lines on 

maps).  These provisions were to have a restrictive effect on the power of the 

relevant territorial authorities to permit further urbanisation in particular areas; the 

urban limits were to be absolutely restrictive.
124

  

[113] The Council’s power to impose such restrictions was challenged.  The 

contentions of those challenging these limits were summarised by Cooke P, 

delivering the judgment of the Court, as follows:
125

 

The defendants contend that the challenged provisions would give the 

proposed regional policy statement a master plan role, interfering with the 

proper exercise of the responsibilities of territorial authorities; that it would 

be “coercive” and that “The drawing of a line on a map is the ultimate rule.  

There is no scope for further debate or discretion.  No further provision can 

be made in a regional plan or a district plan”.   

The defendants’ essential point was that the Council was proposing to go beyond a 

policy-making role to a rule-making role, which it was not empowered to do under 

the RMA. 

[114] The Court considered, however, that the defendants’ contention placed too 

limited a meaning on the scope of the words “policy” and “policies” in ss 59 and 62 

of the RMA (which deal with, respectively, the purpose and content of regional 

policy statements).  The Court held that “policy” should be given its ordinary and 

natural meaning and that a definition such as “course of action” was apposite.  The 

Court said:
126

 

It is obvious that in ordinary present-day speech a policy may be either 

flexible or inflexible, either broad or narrow.  Honesty is said to be the best 

policy.  Most people would prefer to take some discretion in implementing 

it, but if applied remorselessly it would not cease to be a policy.  Counsel for 

the defendants are on unsound ground in suggesting that, in everyday New 

Zealand speech or in parliamentary drafting or in etymology, policy cannot 

include something highly specific. … 

[115] As to the argument that a regional policy statement could not contain what 

were in effect rules, Cooke P said:
127
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A well-meant sophistry was advanced to bolster the argument.  It was said 

that the [RMA] in s 2(1) defines “rule” as a district rule or a regional rule, 

and that the scheme of the [RMA] is that “rules” may be included in regional 

plans (s 68) or district plans (s 76) but not in regional policy statements.  

That is true.  But it cannot limit the scope of a regional policy statement.  

The scheme of the [RMA] does not include direct enforcement of regional 

policy statements against members of the public.  As far as now relevant, the 

authorised contravention procedures relate to breaches of the rules in district 

plans or proposed district plans (s 9 and Part XII generally).  Regional policy 

statements may contain rules in the ordinary sense of that term, but they are 

not rules within the special statutory definition directly binding on individual 

citizens.  Mainly they derive their impact from the stipulation of Parliament 

that district plans may not be inconsistent with them. 

[116] In short, then, although a policy in a New Zealand coastal policy statement 

cannot be a “rule” within the special definition in the RMA, it may nevertheless have 

the effect of what in ordinary speech would be a rule.  Policy 29 in the NZCPS is an 

obvious example.   

(ii) Section 58 and other statutory indicators 

[117] We turn next to s 58.  It contains provisions which are, in our view, 

inconsistent with the notion that the NZCPS is, properly interpreted, no more than a 

statement of relevant considerations, to which a decision-maker is entitled to give 

greater or lesser weight in the context of determining particular matters.  Rather, 

these provisions indicate that it was intended that a New Zealand coastal policy 

statement might contain policies that were not discretionary but would have to be 

implemented if relevant.  The relevant provisions provide for a New Zealand coastal 

policy statement to contain objectives and policies concerning: 

(a) national priorities for specified matters (ss 58(a) and (ga)); 

(b) the Crown’s interests in the coastal marine area (s 58(d)); 

(c) matters to be included in regional coastal plans in regard to the 

preservation of the natural character of the coastal environment 

(s 58(e)); 

(d) the implementation of New Zealand’s international obligations 

affecting the coastal environment (s 58(f));  



 

 

(e) the procedures and methods to be used to review the policies and 

monitor their effectiveness (s 58(g)); and 

(f)  the protection of protected customary rights (s 58 (gb)). 

[118] We begin with s 58(a), the language of which is set out at [110](a) above.  It 

deals with the Minister’s ability (by means of the NZCPS) to set national priorities in 

relation to the preservation of the natural character of the coastal environment.  This 

provision contemplates the possibility of objectives and policies the effect of which 

is to provide absolute protection from the adverse effects of development in relation 

to particular areas of the coastal environment.  The power of the Minister to set 

objectives and policies containing national priorities for the preservation of natural 

character is not consistent with the “overall judgment” approach.  This is because, on 

the “overall judgment” approach, the Minister’s assessment of national priorities as 

reflected in a New Zealand coastal policy statement would not be binding on 

decision-makers but would simply be a relevant consideration, albeit (presumably) a 

weighty one.  If the Minister did include objectives or policies which had the effect 

of protecting areas of the coastal environment against the adverse effects of 

development as national priorities, it is inconceivable that regional councils would 

be free to act inconsistently with those priorities on the basis that, although entitled 

to great weight, they were ultimately no more than relevant considerations.  The 

same is true of s 58(ga), which relates to national priorities for maintaining and 

enhancing public access to and along the coastal marine area (that is, below the line 

of mean high water springs). 

[119] A similar analysis applies in respect of ss 58(d), (f) and (gb).  These enable 

the Minister to include in a New Zealand coastal policy statement objectives and 

policies concerning first, the Crown’s interests in the coastal marine area, second, the 

implementation of New Zealand’s international obligations affecting the coastal 

environment and third, the protection of protected rights.  We consider that the 

Minister is entitled to include in such a statement relevant objectives and policies 

that are intended, where relevant, to be binding on decision-makers.  If policies 

concerning the Crown’s interests, New Zealand’s international obligations or the 

protection of protected rights were to be stated in binding terms, it is difficult to see 



 

 

what justification there could be for interpreting them simply as relevant 

considerations which a decision-maker would be free to apply or not as it saw 

appropriate in particular circumstances.  The Crown’s interests in the coastal marine 

area, New Zealand’s relevant international obligations and the protection of 

protected rights are all matters about which it is to be expected that the Minister 

would have authority to make policies that are binding if he or she considered such 

policies were necessary. 

[120] Next we come to s 58(g), which permits objectives and policies concerning 

“the procedures and methods to be used to review the policies and to monitor their 

effectiveness”.  It will be recalled that one of the responsibilities of the Minister 

under s 28(d) of the RMA is to monitor the effect and implementation of 

New Zealand coastal policy statements.  The Minister would be entitled, in our view, 

to set out policies in a New Zealand coastal policy statement that were designed to 

impose obligations on local authorities so as to facilitate that review and monitoring 

function.  It is improbable that any such policies were intended to be discretionary as 

far as local authorities were concerned. 

[121] Finally, there is s 58(e).  It provides that a New Zealand coastal policy 

statement may state objectives or policies about: 

the matters to be included in 1 or more regional coastal plans in regard to the 

preservation of the natural character of the coastal environment, including 

the activities that are required to be specified as restricted coastal activities 

because the activities― 

(i) have or are likely to have significant or irreversible adverse effects 

on the coastal marine area; or 

(ii) relate to areas in the coastal marine area that have significant 

conservation value: … 

The term “restricted coastal activity” is defined in s 2 to mean “any discretionary 

activity or non-complying activity that, in accordance with section 68, is stated by a 

regional coastal plan to be a restricted coastal activity”.  Section 68 allows a regional 

council to include rules in regional plans.  Section 68(4) provides that a rule may 

specify an activity as a restricted coastal activity only if the rule is in a regional 

coastal plan and the Minister of Conservation has required the activity to be so 



 

 

specified on one of the two grounds contained in s 58(e).  The obvious mechanism 

by which the Minister may require the activity to be specified as a restricted coastal 

activity is a New Zealand coastal policy statement.  Accordingly, although the 

matters covered by s 58(e) are to be stated as objectives or policies in a New Zealand 

coastal policy statement, the intention must be that any such requirement will be 

binding on the relevant regional councils.  Given the language and the statutory 

context, a policy under s 58(e) cannot simply be a factor that a regional council must 

consider or about which it has discretion.  

[122] This view is confirmed by policy 29 in the NZCPS, which states that the 

Minister does not require any activity to be specified as a restricted coastal activity 

in a regional coastal plan and directs local authorities that they must amend 

documents in the ways specified to give effect to this policy as soon as practicable.  

Policy 29 is highly prescriptive and illustrates that a policy in a New Zealand coastal 

policy statement may have the effect of what, in ordinary speech, might be described 

as a rule (because it must be observed), even though it would not be a “rule” under 

the RMA definition. 

[123] In addition to these provisions in s 58, we consider that s 58A offers 

assistance.  It provides that a New Zealand coastal policy statement may incorporate 

material by reference under sch 1AA of the RMA.  Clause 1 of sch 1AA relevantly 

provides: 

1 Incorporation of documents by reference 

(1)  The following written material may be incorporated by reference in 

a national environmental standard, national policy statement, or 

New Zealand coastal policy statement: 

 (a)  standards, requirements, or recommended practices of 

international or national organisations: 

 (b)  standards, requirements, or recommended practices 

prescribed in any country or jurisdiction: 

 …  

(3)  Material incorporated by reference in a national environmental 

standard, national policy statement, or New Zealand coastal policy 

statement has legal effect as part of the standard or statement. 



 

 

[124] As can be seen, cl 1 envisages that a New Zealand coastal statement may 

contain objectives or policies that refer to standards, requirements or recommended 

practices of international and national organisations.  This also suggests that 

Parliament contemplated that the Minister might include in a New Zealand coastal 

policy statement policies that, in effect, require adherence to standards or impose 

requirements, that is, policies that are prescriptive and are expected to be followed.  

If this is so, a New Zealand coastal policy statement cannot properly be viewed as 

simply a document which identifies a range of potentially relevant policies, to be 

given effect in subordinate planning documents as decision-makers consider 

appropriate in particular circumstances.   

[125] Finally in this context, we mention ss 55 and 57.  Section 55(2) relevantly 

provides that, if a national policy statement so directs, a regional council
128

 must 

amend a regional policy statement or regional plan to include specific objectives or 

policies or so that objectives or policies in the regional policy statement or regional 

plan “give effect to objectives and policies specified in the [national policy] 

statement”.  Section 55(3) provides that a regional council “must also take any other 

action that is specified in the national policy statement”.  Under s 57(2), s 55 applies 

to a New Zealand coastal policy statement as if it were a national policy statement 

“with all necessary modifications”.  Under s 43AA the term “regional plan” includes 

a regional coastal plan.  These provisions underscore the significance of the regional 

council’s (and therefore the Board’s) obligation to “give effect to” the NZCPS and 

the role of the NZCPS as an mechanism for Ministerial control.  They contemplate 

that a New Zealand coastal policy statement may be directive in nature. 

(iii) Interpreting the NZCPS 

[126] We agree with Mr Kirkpatrick that the language of the relevant policies in the 

NZCPS is significant and that the various policies are not inevitably in conflict or 

pulling in different directions.  Beginning with language, we have said that “avoid” 

in policies 13(1)(a) and 15(a) is a strong word, meaning “not allow” or “prevent the 

occurrence of”, and that what is “inappropriate” is to be assessed against the 
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characteristics of the environment that policies 13 and 15 seek to preserve.  While 

we acknowledge that the most likely meaning of “appropriate” in policy 8(a) is that 

it relates to suitability for salmon farming, the policy does not suggest that provision 

must be made for salmon farming in all places that might be appropriate for it in a 

particular coastal region.   

[127] Moreover, when other provisions in the NZCPS are considered, it is apparent 

that the various objectives and policies are expressed in deliberately different ways.  

Some policies give decision-makers more flexibility or are less prescriptive than 

others.  They identify matters that councils should “take account of” or “take into 

account”,
129

 “have (particular) regard to”,
130

 “consider”,
131

 “recognise”,
132

 

“promote”
133

 or “encourage”;
134

 use expressions such as “as far as practicable”,
135

 

“where practicable”,
136

 and “where practicable and reasonable”;
137

 refer to taking 

“all practicable steps”
138

 or to there being “no practicable alternative methods”.
139

   

Policy 3 requires councils to adopt the precautionary approach, but naturally enough 

the implementation of that approach is addressed only generally; policy 27 suggests 

a range of strategies.  Obviously policies formulated along these lines leave councils 

with considerable flexibility and scope for choice.  By contrast, other policies are 

expressed in more specific and directive terms, such as policies 13, 15, 23 (dealing 

with the discharge of contaminants) and 29.  These differences matter.  One of the 

dangers of the “overall judgment” approach is that it is likely to minimise their 

significance.   

[128] Both the Board and Dobson J acknowledged that the language in which 

particular policies were expressed did matter: the Board said that the concern 

underpinning policies 13 and 15 “weighs heavily against” granting the plan change 

and the Judge said that departing from those policies required “a materially higher 
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level of justification”.
140

  This view that policies 13 and 15 should not be applied in 

the terms in which they are drafted but simply as very important considerations was 

based on the perception that to apply them in accordance with their terms would be 

contrary to the purpose of the RMA and unworkable.  Both Ms Gwyn and Mr Nolan 

supported this position in argument;  they accepted that policies such as policies 13 

and 15 provided “more guidance” than other policies or constituted “starting points”, 

but argued that they were not standards, nor did they operate as vetoes.  Although 

this view of the NZCPS as a document containing guidance or relevant 

considerations of differing weight has significant support in the authorities, it is not 

one with which we agree. 

[129] When dealing with a plan change application, the decision-maker must first 

identify those policies that are relevant, paying careful attention to the way in which 

they are expressed.  Those expressed in more directive terms will carry greater 

weight than those expressed in less directive terms.  Moreover, it may be that a 

policy is stated in such directive terms that the decision-maker has no option but to 

implement it.  So, “avoid” is a stronger direction than “take account of ”.  That said 

however, we accept that there may be instances where particular policies in the 

NZCPS “pull in different directions”.  But we consider that this is likely to occur 

infrequently, given the way that the various policies are expressed and the 

conclusions that can be drawn from those differences in wording.  It may be that an 

apparent conflict between particular policies will dissolve if close attention is paid to 

the way in which the policies are expressed.   

[130] Only if the conflict remains after this analysis has been undertaken is there 

any justification for reaching a determination which has one policy prevailing over 

another.  The area of conflict should be kept as narrow as possible.  The necessary 

analysis should be undertaken on the basis of the NZCPS, albeit informed by s 5.  As 

we have said, s 5 should not be treated as the primary operative decision-making 

provision. 

[131] A danger of the “overall judgment” approach is that decision-makers may 

conclude too readily that there is a conflict between particular policies and prefer one 
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over another, rather than making a thoroughgoing attempt to find a way to reconcile 

them.  In the present case, we do not see any insurmountable conflict between 

policy 8 on the one hand and policies 13(1)(a) and 15(a) on the other.  Policies 

13(1)(a) and 15(a) provide protections against adverse effects of development in 

particular limited areas of the coastal region – areas of outstanding natural character, 

of outstanding natural features and of outstanding natural landscapes (which, as the 

use of the word “outstanding” indicates, will not be the norm).  Policy 8 recognises 

the need for sufficient provision for salmon farming in areas suitable for salmon 

farming, but this is against the background that salmon farming cannot occur in one 

of the outstanding areas if it will have an adverse effect on the outstanding qualities 

of the area.  So interpreted, the policies do not conflict.   

[132] Policies 13(1)(a) and (b) and 15(a) and (b) do, in our view, provide something 

in the nature of a bottom line.  We consider that this is consistent with the definition 

of sustainable management in s 5(2), which, as we have said, contemplates 

protection as well as use and development.  It is also consistent with classification of 

activities set out in s 87A of the RMA, the last of which is activities that are 

prohibited.
141

  The RMA contemplates that district plans may prohibit particular 

activities, either absolutely or in particular localities.  If that is so, there is no obvious 

reason why a planning document which is higher in the hierarchy of planning 

documents should not contain policies which contemplate the prohibition of 

particular activities in certain localities.   

[133] The contrast between the 1994 New Zealand Coastal Policy Statement (the 

1994 Statement) and the NZCPS supports the interpretation set out above.  Chapter 1 

of the 1994 Statement sets out national priorities for the preservation of the natural 

character of the coastal environment.  Policy 1.1.3 provides that it is a national 

priority to protect (among other things) “landscapes, seascapes and landforms” 

which either alone or in combination are essential or important elements of the 

natural character of the coastal environment.  Chapter 3 deals with activities 

involving subdivision, use or development of areas of the coastal environment.  

Policy 3.2.1 provides that policy statements and plans “should define what form of 
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subdivision, use or development would be appropriate in the coastal environment, 

and where it would be appropriate”.  Policy 3.2.2 provides: 

Adverse effects of subdivision, use or development in the coastal 

environment should as far as practicable be avoided.  Where complete 

avoidance is not practicable, the adverse effects should be mitigated and 

provision made for remedying those effects, to the extent practicable. 

[134] Overall, the language of the 1994 Statement is, in relevant respects, less 

directive and allows greater flexibility for decision-makers than the language of the 

NZCPS.  The greater direction given by the NZCPS was a feature emphasised by 

Minister of Conservation, Hon Kate Wilkinson, when she released the NZCPS.  The 

Minister described the NZCPS as giving councils “clearer direction on protecting 

and managing New Zealand’s coastal environment” and as reflecting the 

Government’s commitment “to deliver more national guidance on the 

implementation of the [RMA]”.
142

  The Minister said that the NZCPS was more 

specific than the 1994 Statement “about how some matters of national importance 

under the RMA should be protected from inappropriate use and development”.  

Among the key differences the Minister identified was the direction on protection of 

natural character and outstanding landscapes.  The emphasis was “on local councils 

to produce plans that more clearly identify where development will need to be 

constrained to protect special areas of the coast”.  The Minister also noted that the 

NZCPS made provision for aquaculture “in appropriate places”. 

[135] The RMA does, of course, provide for applications for private plan changes.  

However, we do not see this as requiring or even supporting the adoption of the 

“overall judgment” approach (or undermining the approach which we consider is 

required).  We make two points: 

(a) First, where there is an application for a private plan change to a 

regional coastal plan, we accept that the focus will be on the relevant 

locality and that the decision-maker may grant the application on a 

basis which means the decision has little or no significance beyond 

that locality.  But the decision-maker must nevertheless always have 
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regard to the region-wide perspective that the NZCPS requires to be 

taken.  It will be necessary to put the application in its overall context.  

(b) Second, Papatua at Port Gore was identified as an area of outstanding 

natural attributes by the Marlborough District Council.  An applicant 

for a private plan change in relation to such an area is, of course, 

entitled to challenge that designation.  If the decision-maker is 

persuaded that the area is not properly characterised as outstanding, 

policies 13 and 15 allow for adverse effects to be remedied or 

mitigated rather than simply avoided, provided those adverse effects 

are not “significant”.  But if the coastal area deserves the description 

“outstanding”, giving effect to the NZCPS requires that it be protected 

from development that will adversely affect its outstanding natural 

attributes.   

[136] There are additional factors that support rejection of the “overall judgment” 

approach in relation to the implementation of the NZCPS.  First, it seems 

inconsistent with the elaborate process required before a national coastal policy 

statement can be issued.  It is difficult to understand why the RMA requires such an 

elaborate process if the NZCPS is essentially simply a list of relevant factors.  The 

requirement for an evaluation to be prepared, the requirement for public consultation 

and the requirement for a board of inquiry process or an equivalent all suggest that a 

New Zealand coastal policy statement has a greater purpose than merely identifying 

relevant considerations. 

[137] Second, the “overall judgment” approach creates uncertainty.  The notion of 

giving effect to the NZCPS “in the round” or “as a whole” is not one that is easy 

either to understand or to apply.  If there is no bottom line and development is 

possible in any coastal area no matter how outstanding, there is no certainty of 

outcome, one result being complex and protracted decision-making processes in 

relation to plan change applications that affect coastal areas with outstanding natural 

attributes.  In this context, we note that historically there have been three mussel 

farms at Port Gore, despite its CMZ1 classification.  The relevant permits came up 



 

 

for renewal.
143

  On various appeals from the decisions of the Marlborough District 

Council on the renewal applications, the Environment Court determined, in a 

decision issued on 26 April 2012, that renewals for all three should be declined.  The 

Court said:
144

 

[238] In the end, after weighing all the evidence in respect of each mussel 

farm individually in the light of the relevant policy directions in the various 

statutory instruments and the RMA itself, we consider that achieving the 

purpose of the [RMA] requires that each application for a mussel farm 

should be declined. 

[138] While the Court conducted an overall analysis, it was heavily influenced by 

the directives in policies 13 and 15 of the NZCPS, as given effect in this locality by 

the Marlborough District Council’s CMZ1 zoning.  This was despite the fact that the 

applicants had suggested mechanisms whereby the visual impact of the mussel farms 

could be reduced.  There is no necessary inconsistency between the Board’s decision 

in the present case and that of the Environment Court,
145

 given that different 

considerations may arise on a salmon farm application than on a mussel farm 

application.  But a comparison of the outcomes of the two cases does illustrate the 

uncertainty that arises from the “overall judgment” approach:  although the mussel 

farms would have had an effect on the natural character and landscape attributes of 

the area that was less adverse than that arising from a salmon farm, the mussel farm 

applications were declined whereas the salmon farm application was granted.   

[139] Further, the “overall judgment” approach has the potential, at least in the case 

of spot zoning plan change applications relating to coastal areas with outstanding 

natural attributes, to undermine the strategic, region-wide approach that the NZCPS 

requires regional councils to take to planning.  We refer here to policies 7, 13(1)(c) 

and (d) and 15(d) and (e).
146

  Also significant in this context is objective 6, which 

provides in part that “the proportion of the coastal marine area under any formal 

protection is small and therefore management under the [RMA] is an important 
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means by which the natural resources of the coastal marine area can be protected”.  

This also requires a “whole of region” perspective. 

[140] We think it significant that the Board did not discuss policy 7 (although it did 

refer to it in its overview of the NZCPS), nor did it discuss the implications of 

policies 13(1)(c) and (d) and 15(d) and (e).  As applied, the “overall judgment” 

approach allows the possibility that developments having adverse effects on 

outstanding coastal landscapes will be permitted on a piecemeal basis, without a full 

assessment of the overall effect of the various developments on the outstanding areas 

within the region as a whole.  At its most extreme, such an approach could result in 

there being few outstanding areas of the coastal environment left, at least in some 

regions. 

[141] A number of objections have been raised to the interpretation of the NZCPS 

that we have accepted, which we now address.  First, we acknowledge that the 

opening section of the NZCPS contains the following:  

[N]umbering of objectives and policies is solely for convenience and is not 

to be interpreted as an indication of relative importance. 

But the statement is limited to the impact of numbering; it does not suggest that the 

differences in wording as between various objectives and policies are immaterial to 

the question of relative importance in particular contexts.  Indeed, both the Board 

and the Judge effectively accepted that policies 13 and 15 did carry additional 

weight.  Ms Gwyn and Mr Nolan each accepted that this was appropriate.  The 

contested issue is, then, not whether policies 13 and 15 have greater weight than 

other policies in relevant contexts, but rather how much additional weight.   

[142] Second, in the New Zealand Rail case, Grieg J expressed the view that pt 2 of 

the RMA should not be subjected to “strict rules and principles of statutory 

construction which aim to extract a precise and unique meaning from the words 

used”.
147

  He went on to say that there is “a deliberate openness about the language, 

its meanings and its connotations which … is intended to allow the application of 
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policy in a general and broad way.”
148

  The same might be said of the NZCPS.  The 

NZCPS is, of course, a statement of objectives and policies and, to that extent at 

least, does differ from an enactment.  But the NZCPS is an important part of a 

carefully structured legislative scheme: Parliament required that there be such a 

policy statement, required that regional councils “give effect to” it in the regional 

coastal plans they were required to promulgate, and established processes for review 

of its implementation.  The NZCPS underwent a thoroughgoing process of 

development; the language it uses does not have the same “openness” as the 

language of pt 2 and must be treated as having been carefully chosen.  The 

interpretation of the NZCPS must be approached against this background.  For 

example, if the intention was that the NZCPS would be essentially a statement of 

potentially relevant considerations, to be given varying weight in particular contexts 

based on the decision-maker’s assessment, it is difficult to see how the statutory 

review mechanisms could sensibly work.   

[143] The Minister might, of course, have said in the NZCPS that the objectives 

and policies contained in it are simply factors that regional councils and others must 

consider in appropriate contexts and give such weight as they think necessary.  That 

is not, however, how the NZCPS is framed.   

[144] Third, it is suggested that this approach to policies 13(1)(a) and 15(a) will 

make their reach over-broad.  The argument is that, because the word “effect” is 

widely defined in s 3 of the RMA and that definition carries over to the NZCPS, any 

activity which has an adverse effect, no matter how minor or transitory, will have to 

be avoided in an outstanding area falling within policies 13 or 15.  This, it is said, 

would be unworkable.  We do not accept this.   

[145] The definition of “effect” in s 3 is broad.  It applies “unless the context 

otherwise requires”.  So the question becomes, what is meant by the words “avoid 

adverse effects” in policies 13(1)(a) and 15(a)?  This must be assessed against the 

opening words of each policy.  Taking policy 13 by way of example, its opening 

words are: “To preserve the natural character of the coastal environment and to 

protect it from inappropriate subdivision, use, and development”.  Policy 13(1)(a) 
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(“avoid adverse effects of activities on natural character in areas of the coastal 

environment with outstanding natural character”) relates back to the overall policy 

stated in the opening words.  It is improbable that it would be necessary to prohibit 

an activity that has a minor or transitory adverse effect in order to preserve the 

natural character of the coastal environment, even where that natural character is 

outstanding.  Moreover, some uses or developments may enhance the natural 

character of an area.   

[146] Finally, Ms Gwyn and Mr Nolan both submitted, in support of the views of 

the Board and the High Court, that to give effect to policies 13(1)(a) and 15(a) in 

accordance with their terms would be inconsistent with the purpose of the RMA.  We 

do not accept that submission.  As we have emphasised, s 5(2) of the RMA 

contemplates environmental preservation and protection as an element of sustainable 

management of natural and physical resources.  This is reinforced by the terms of 

s 6(a) and (b).  It is further reinforced by the provision of a “prohibited activity” 

classification in s 87A, albeit that it applies to documents lower in the hierarchy of 

planning documents than the NZCPS.  It seems to us plain that the NZCPS contains 

policies that are intended to, and do, have binding effect, policy 29 being the most 

obvious example.  Policies 13(1)(a) and 15(a) are clear in their terms: they seek to 

protect areas of the coastal environment with outstanding natural features from the 

adverse effects of development.  As we see it, that falls squarely within the concept 

of sustainable management and there is no justification for reading down or 

otherwise undermining the clear terms in which those two policies have been 

expressed.   

[147] We should make explicit a point that is implicit in what we have just said.  In 

New Zealand Rail, Grieg J said:
149

 

The recognition and provision for the preservation of the natural character of 

the coastal environment in the words of s 6(a) is to achieve the purpose of 

the [RMA], that is to say to promote the sustainable management of natural 

and physical resources.  That means that the preservation of natural character 

is subordinate to the primary purpose of the promotion of sustainable 

management.  It is not an end or an objective on its own but is accessory to 

the principle purpose. 
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This passage may be interpreted in a way that does not accurately reflect the proper 

relationship between s 6, in particular ss 6(a) and (b), and s 5.   

[148] At the risk of repetition, s 5(2) defines sustainable management in a way that 

makes it clear that protecting the environment from the adverse effects of use or 

development is an aspect of sustainable management – not the only aspect, of course, 

but an aspect.  Through ss 6(a) and (b), those implementing the RMA are directed, 

“in relation to managing the use, development, and protection of natural and physical 

resources”, to provide for the preservation of the natural character of the coastal 

environment and its protection, as well as the protection of outstanding natural 

features and landscapes, from inappropriate development, these being two of seven 

matters of national importance.  They are directed to make such provision in the 

context of “achieving the purpose of [the RMA]”.  We see this language as 

underscoring the point that preservation and protection of the environment is an 

element of sustainable management of natural and physical resources.  Sections 6(a) 

and (b) are intended to make it clear that those implementing the RMA must take 

steps to implement that protective element of sustainable management.   

[149] Section 6 does not, we agree, give primacy to preservation or protection; it 

simply means that provision must be made for preservation and protection as part of 

the concept of sustainable management.  The fact that ss 6(a) and (b) do not give 

primacy to preservation or protection within the concept of sustainable management 

does not mean, however, that a particular planning document may not give primacy 

to preservation or protection in particular circumstances.  This is what policies 

13(1)(a) and 15(a) in the NZCPS do.  Those policies are, as we have interpreted 

them, entirely consistent with the principle of sustainable management as expressed 

in s 5(2) and elaborated in s 6. 

Conclusion on first question  

[150] To summarise, both the Board and Dobson J expressed the view that the 

“overall judgment” approach was necessary to make the RMA workable and to give 

effect to its purpose of sustainable management.  Underlying this is the perception, 

emphasised by Grieg J in New Zealand Rail, that the Environment Court, a specialist 



 

 

body, has been entrusted by Parliament to construe and apply the principles 

contained in pt 2 of the RMA, giving whatever weight to relevant principles that it 

considers appropriate in the particular case.
150

  We agree that the definition of 

sustainable management in s 5(2) is general in nature, and that, standing alone, its 

application in particular contexts will often, perhaps generally, be uncertain and 

difficult.  What is clear about the definition, however, is that environmental 

protection by way of avoiding the adverse effects of use or development falls within 

the concept of sustainable management and is a response legitimately available to 

those performing functions under the RMA in terms of pt 2. 

[151] Section 5 was not intended to be an operative provision, in the sense that it is 

not a section under which particular planning decisions are made; rather, it sets out 

the RMA’s overall objective.  Reflecting the open-textured nature of pt 2, Parliament 

has provided for a hierarchy of planning documents the purpose of which is to flesh 

out the principles in s 5 and the remainder of pt 2 in a manner that is increasingly 

detailed both as to content and location.  It is these documents that provide the basis 

for decision-making, even though pt 2 remains relevant.  It does not follow from the 

statutory scheme that because pt 2 is open-textured, all or some of the planning 

documents that sit under it must be interpreted as being open-textured. 

[152] The NZCPS is an instrument at the top of the hierarchy.  It contains 

objectives and policies that, while necessarily generally worded, are intended to give 

substance to the principles in pt 2 in relation to the coastal environment.  Those 

objectives and policies reflect considered choices that have been made on a variety 

of topics.  As their wording indicates, particular policies leave those who must give 

effect to them greater or lesser flexibility or scope for choice.  Given that 

environmental protection is an element of the concept of sustainable management, 

we consider that the Minister was fully entitled to require in the NZCPS that 

particular parts of the coastal environment be protected from the adverse effects of 

development.  That is what she did in policies 13(1)(a) and 15(a), in relation to 

coastal areas with features designated as “outstanding”.  As we have said, no party 

challenged the validity of the NZCPS. 
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[153] The Board accepted that the proposed plan change in relation to Papatua at 

Port Gore would have significant adverse effects on an area of outstanding natural 

character and landscape, so that the directions in policies 13(1)(a) and 15(a) of the 

NZCPS would not be given effect to if the plan change were to be granted.  Despite 

this, the Board granted the plan change.  It considered that it was entitled, by 

reference to the principles in pt 2, to carry out a balancing of all relevant interests in 

order to reach a decision.  We consider, however, that the Board was obliged to deal 

with the application in terms of the NZCPS.  We accept the submission on behalf of 

EDS that, given the Board’s findings in relation to policies 13(1)(a) and 15(a), the 

plan change should not have been granted.  These are strongly worded directives in 

policies that have been carefully crafted and which have undergone an intensive 

process of evaluation and public consultation.  The NZCPS requires a “whole of 

region” approach and recognises that, because the proportion of the coastal marine 

area under formal protection is small, management under the RMA is an important 

means by which the natural resources of the coastal marine area can be protected.  

The policies give effect to the protective element of sustainable management.   

[154] Accordingly, we find that the plan change in relation to Papatua at Port Gore 

did not comply with s 67(3)(b) of the RMA in that it did not give effect to the 

NZCPS. 

Second question: consideration of alternatives 

[155] The second question on which leave was granted raises the question of 

alternatives.  This Court’s leave judgment identified the question as:
151

 

Was the Board obliged to consider alternative sites or methods when 

determining a private plan change that is located in, or results in significant 

adverse effects on, an outstanding natural landscape or feature or outstanding 

natural character area within the coastal environment?  

The Court went on to say:
152

 

This question raises the correctness of the approach taken by the High Court 

in Brown v Dunedin City Council [2003] NZRMA 420 and whether, if 

sound, the present case should properly have been treated as an exception to 
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the general approach. Whether any error in approach was material to the 

decision made will need to be addressed if necessary. 

[156] At the hearing of the appeal, Mr Kirkpatrick suggested modifications to the 

question, so that it read: 

Was the Board obliged to consider alternative sites when determining a site 

specific plan change that is located in, or does not avoid significant adverse 

effects on, an outstanding natural landscape or feature or outstanding natural 

character area within the coastal environment?  

We will address the question in that form. 

[157] We should make a preliminary point.  We have concluded that the Board, 

having found that the proposed salmon farm at Papatua would have had significant 

adverse effects on the area’s outstanding natural attributes, should have declined 

King Salmon’s application in accordance with policies 13(1)(a) and 15(a) of the 

NZCPS.  Accordingly, no consideration of alternatives would have been necessary.  

Moreover, although it did not consider that it was legally obliged to do so, the Board 

did in fact consider alternatives in some detail.
153

  For these reasons, the second 

question is of reduced significance in the present case.  Nevertheless, because it was 

fully argued, we will address it, albeit briefly. 

[158] Section 32 is important in this context.  Although we have referred to it 

previously, we set out the relevant portions of it for ease of reference: 

32 Consideration of alternatives, benefits, and costs 

(1)  In achieving the purpose of this Act, before a proposed plan, 

proposed policy statement, change, or variation is publicly notified, 

a national policy statement or New Zealand coastal policy statement 

is notified under section 48, or a regulation is made, an evaluation 

must be carried out by— 

 … 

 (b)  the Minister of Conservation, for the New Zealand coastal 

policy statement; or 

 … 

(2)  A further evaluation must also be made by— 
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 (a)  a local authority before making a decision under clause 10 or 

clause 29(4) of Schedule 1; and 

 (b)  the relevant Minister before issuing a national policy 

statement or New Zealand coastal policy statement. 

(3)  An evaluation must examine— 

 (a)  the extent to which each objective is the most appropriate 

way to achieve the purpose of this Act; and 

 (b)  whether, having regard to their efficiency and effectiveness, 

the policies, rules, or other methods are the most appropriate 

for achieving the objectives. 

… 

(4)  For the purposes of the examinations referred to in subsections (3) 

and (3A), an evaluation must take into account— 

 (a)  the benefits and costs of policies, rules, or other methods; 

and 

 (b)  the risk of acting or not acting if there is uncertain or 

insufficient information about the subject matter of the 

policies, rules, or other methods. 

… 

[159] A number of those who made submissions to the Board on King Salmon’s 

plan change application raised the issue of alternatives to the plan changes sought, 

for example, conversion of mussel farms to salmon farms and expansion of King 

Salmon’s existing farms.  As we have said, despite its view that it was not legally 

obliged to do so, the Board did consider the various alternatives raised and 

concluded that none was suitable.   

[160] The Board noted that it has been held consistently that there is no 

requirement for consideration of alternatives when dealing with a site specific plan 

change application.
154

  The Board cited, as the principal authority for this 

proposition, the decision of the High Court in Brown v Dunedin City Council.
155

  

Mr Brown owned some land on the outskirts of Mosgiel that was zoned as “rural”.  

He sought to have the zoning changed to residential.  The matter came before the 

Environment Court on a reference.  Mr Brown was unsuccessful in his application 
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and appealed to the High Court, on the basis that the Environment Court had 

committed a number of errors of law, one of which was that it had allowed itself to 

be influenced by the potential of alternative sites to accommodate residential 

expansion.  Chisholm J upheld this ground of appeal.  Having discussed several 

decisions of the Environment Court, the Judge said: 

[16] I am satisfied that the theme running through the Environment Court 

decisions is legally correct: s 32(1) does not contemplate that determination 

of a site-specific proposed plan change will involve a comparison with 

alternative sites. As indicated in Hodge,
156

 when the wording of s 32(1)(a)(ii) 

(and, it might be added, the expression “principal alternative means” in 

s 32(1)(b)) is compared with the wording of s 171(1)(a) and clause 1(b) of 

the Fourth Schedule it appears that such a comparison was not contemplated 

by Parliament.  It is also logical that the assessment should be confined to 

the subject site.  Other sites would not be before the Court and the Court 

would not have the ability to control the zoning of those sites.  Under those 

circumstances it would be unrealistic and unfair to expect those supporting a 

site-specific plan change to undertake the mammoth task of eliminating all 

other potential alternative sites within the district.  In this respect a site 

specific plan change can be contrasted with a full district-wide review of a 

plan pursuant to s 79(2) of the [RMA].  It might be added that in a situation 

where for some reason a comparison with alternative sites is unavoidable the 

Court might have to utilise the powers conferred by s 293 of the [RMA] so 

that other interested parties have an opportunity to be heard.  However, it is 

unnecessary to determine that point. 

[17] It should not be implied from the foregoing that the Court is 

constrained in its ability to assess the effects of a proposed plan change on 

other properties, or on the district as a whole, in terms of the [RMA].  Such 

an assessment involves consideration of effects radiating from the existing or 

proposed zoning (or something in between) of the subject site.  This is, of 

course, well removed from a comparison of alternative sites. 

(Chisholm J’s observations were directed at s 32 as it was prior to its repeal and 

replacement by the version at issue in this appeal, which has, in turn, been repealed 

and replaced.)   

[161] The Board also noted the observation of the Environment Court in Director-

General of Conservation (Nelson-Marlborough Conservancy) v Marlborough 

District Council:
157

 

It seems to us that whether alternatives should be considered depends firstly 

on a finding of fact as to whether or not there are significant adverse effects 

on the environment.  If there are significant adverse effects on the 
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environment, particularly if they involve matters of national importance, it is 

a question of fact in each case as to whether or not an applicant should be 

required to look at alternatives, and the extent to which such an enquiry, 

including the undertaking of a cost/benefit analysis, should be carried out. 

[162] In the High Court Dobson J held that the Board did not commit an error of 

law in rejecting a requirement to consider alternative locations.
158

  The Judge 

adopted the approach taken by the Full Court of the High Court in Meridian Energy 

Ltd v Central Otago District Council.
159

  There, in a resource consent context, the 

Court contrasted the absence of a specific requirement to consider alternatives with 

express requirements for such consideration elsewhere in the RMA.
160

  The Court 

accepted that alternatives could be looked at, but rejected the proposition that they 

must be looked at.
161

  Referring to Brown, Dobson J said:
162

 

Although the context is relevantly different from that in Brown, the same 

practical concerns arise in imposing an obligation on an applicant for a plan 

change to canvass all alternative locations.  If, in the course of contested 

consideration of a request for a plan change, a more appropriate means of 

achieving the objectives is raised, then there is nothing in s 32 or elsewhere 

in the RMA that would preclude the consenting authority having regard to 

that as part of its evaluation.  That is distinctly different, however, from 

treating such an assessment as mandatory under s 32. 

[163] For EDS, Mr Kirkpatrick’s essential point was that, in a case such as the 

present, it is mandatory to consider alternatives.  He submitted that the terms of 

policies 13(1)(a) and 15(a) required consideration of alternatives in circumstances 

where the proposed development will have an adverse effect on an area of the coastal 

environment with outstanding natural attributes.  Given that these policies appear 

alongside policy 8, the Board’s obligation was to consider alternative sites in order to 

determine whether, if it granted the plan change sought, it would “give effect to” the 

NZCPS.  Further, Mr Kirkpatrick argued that Brown had been interpreted too widely.  

He noted in particular the different context – Brown concerned a landowner seeking 

a zoning change in respect of his own land; the present case involves an application 

for a plan change that will result in the exclusive use of a resource that is in the 

public domain.  Mr Kirkpatrick emphasised that, in considering the plan change, the 
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Board had to comply with s 32.   That, he argued, required that the Board consider 

the “efficiency and effectiveness” of the proposed plan change, its benefits and costs 

and the risk of acting or not acting in conditions of uncertainty.  He emphasised that, 

although this was an application in relation to a particular locality, it engaged the 

Sounds Plan as a whole. 

[164] In response, Mr Nolan argued that s 32 should not be read as requiring 

consideration of alternative sites.  He supported the findings of the Board and the 

High Court that there was no mandatory requirement to consider alternative sites, as 

opposed to alternative methods, which were the focus of s 32: that is, whether the 

proposed provisions were the most appropriate way to achieve the RMA’s purpose.  

He relied on the Meridian Energy case.  Mr Nolan accepted that there is nothing to 

preclude consideration of an alternative raised in the context of an application for a 

private plan change but said it was not a mandatory requirement.  He noted that the 

decision in Brown has been widely adopted and applied and submitted that the 

distinction drawn by Mr Kirkpatrick between the use of private land and the use of 

public space for private purposes was unsustainable:  s 32 applied equally in both 

situations.  Mr Nolan submitted that to require applicants for a plan change such as 

that at issue to canvass all possible alternatives would impose too high a burden on 

them.  In an application for a site-specific plan change, the focus should be on the 

merits of the proposed planning provisions for that site and whether they satisfy s 32 

and achieve the RMA’s purpose.  Mr Nolan noted that there was nothing in policies 

13 or 15 which required the consideration of alternative sites. 

[165] We do not propose to address these arguments in detail, given the issue of 

alternatives has reduced significance in this case.  Rather, we will make three points.  

[166] First, as we have said, Mr Nolan submitted that consideration of alternative 

sites on a plan change application was not required but neither was it precluded.  As 

he neatly put it, consideration of alternative sites was permissible but not mandatory.  

But that raises the question, when is consideration of alternative sites permissible?  

The answer cannot depend simply on the inclination of the decision-maker: such an 

approach would be unprincipled and would undermine rational decision-making.  If 

consideration of alternatives is permissible, there must surely be something about the 



 

 

circumstances of particular cases that make it so.  Indeed, those circumstances may 

make consideration of alternatives not simply permissible but necessary.  

Mr Kirkpatrick submitted that what made consideration of alternatives necessary in 

this case was the Board’s conclusion that the proposed salmon farm would have 

significant adverse effects on an area of outstanding natural character and landscape.   

[167] Second, Brown concerned an application for a zoning change in relation to 

the applicant’s own land.  We agree with Chisholm J that the RMA does not require 

consideration of alternative sites as a matter of course in that context, and accept also 

that the practical difficulties which the Judge identified are real.  However, we note 

that the Judge accepted that there may be instances where a consideration of 

alternative sites was required and suggested a way in which that might be dealt 

with.
163

   

[168] We agree with Chisholm J that there may be instances where a decision-

maker must consider the possibility of alternative sites when determining a plan 

change application in relation to the applicant’s own land.  We note that where a 

person requests a change to a district or regional plan, the relevant local authority 

may (if the request warrants it) require the applicant to provide “further information 

necessary to enable the local authority to better understand … the benefits and costs, 

the efficiency and effectiveness, and any possible alternatives to the request”.
164

  The 

words “alternatives to the request” refer to alternatives to the plan change sought, 

which must bring into play the issue of alternative sites.  The ability to seek further 

information on alternatives to the requested change is understandable, given the 

requirement for a “whole of region” perspective in plans.  At the very least, the 

ability of a local authority to require provision of this information supports the view 

that consideration of alternative sites may be relevant to the determination of a plan 

change application. 

[169] Third, we agree with Mr Kirkpatrick that the question of alternative sites may 

have even greater relevance where an application for a plan change involves not the 

use of the applicant’s own land, but the use of part of the public domain for a private 
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commercial purpose, as here.  It is true, as Mr Nolan argued, that the focus of s 32 is 

on the appropriateness of policies, methods or rules – the section does not mention 

individual sites.  That said, an evaluation under s 32(3)(b) must address whether the 

policies, methods or rules proposed are the “most appropriate” way of achieving the 

relevant objectives, which requires consideration of alternative policies, methods or 

rules in relation to the particular site.  Further, the fact that a local authority receiving 

an application for a plan change may require the applicant to provide further 

information concerning “any possible alternatives to the request” indicates that 

Parliament considered that alternative sites may be relevant to the local authority’s 

determination of the application.  We do not accept that the phrase “any possible 

alternatives to the request” refers simply to alternative outcomes of the application, 

that is, granting it, granting it on terms or refusing it.  

[170] This brings us back to the question when consideration of alternative sites 

may be necessary.  This will be determined by the nature and circumstances of the 

particular site-specific plan change application.  For example, an applicant may 

claim that that a particular activity needs to occur in part of the coastal environment.  

If that activity would adversely affect the preservation of natural character in the 

coastal environment, the decision-maker ought to consider whether the activity does 

in fact need to occur in the coastal environment.  Almost inevitably, this will involve 

the consideration of alternative localities.  Similarly, even where it is clear that an 

activity must occur in the coastal environment, if the applicant claims that a 

particular site has features that make it uniquely, or even especially, suitable for the 

activity, the decision-maker will be obliged to test that claim; that may well involve 

consideration of alternative sites, particularly where the decision-maker considers 

that the activity will have significant adverse effects on the natural attributes of the 

proposed site.  In short, the need to consider alternatives will be determined by the 

nature and circumstances of the particular application relating to the coastal 

environment, and the justifications advanced in support of it, as Mr Nolan went some 

way to accepting in oral argument.   

[171] Also relevant in the context of a site specific plan change application such as 

the present is the requirement of the NZCPS that regional councils take a regional 

approach to planning.  While, as Mr Nolan submitted, a site-specific application 



 

 

focuses on the suitability of the planning provisions for the proposed site, the site 

will sit within a region, in respect of which there must be a regional coastal plan.  

Because that regional coastal plan must reflect a regional perspective, the decision-

maker must have regard to that regional perspective when determining a site-specific 

plan change application.  That may, at least in some instances, require some 

consideration of alternative sites. 

[172] We see the obligation to consider alternative sites in these situations as 

arising at least as much from the requirements of the NZCPS and of sound decision-

making as from s 32.   

[173] Dobson J considered that imposing an obligation on all site-specific plan 

change applicants to canvass all alternative locations raised the same practical 

concerns as were canvassed by Chisholm J in Brown.
165

  We accept that.  But given 

that the need to consider alternative sites is not an invariable requirement but rather a 

contextual one, we do not consider that this will create an undue burden for 

applicants.  The need for consideration of alternatives will arise from the nature and 

circumstances of the application and the reasons advanced in support of it.  

Particularly where the applicant for the plan change is seeking exclusive use of a 

public resource for private gain and the proposed use will have significant adverse 

effects on the natural attributes of the relevant coastal area, this does not seem an 

unfairly onerous requirement. 

Decision 

[174] The appeal is allowed.  The plan change in relation to Papatua at Port Gore 

did not comply with s 67(3)(b) of the Resource Management Act 1991 as it did not 

give effect to policies 13(1)(a) and 15(a) of the New Zealand Coastal Policy 

Statement.  If the parties are unable to agree as to costs, they may file memoranda on 

or before 2 June 2014. 
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WILLIAM YOUNG J 

A preliminary comment 

[175] The plan change to permit the Papatua salmon farm in Port Gore would 

permit activities with adverse effects on (a) “areas of the coastal environment with 

outstanding natural character” and (b) “outstanding natural features and outstanding 

natural landscapes in the coastal environment” (to which, for ease of discussion, I 

will refer collectively as “areas of outstanding natural character”).  The majority 

conclude that the protection of areas of outstanding natural character from adverse 

effects is an “environmental bottom line” by reason of the New Zealand Coastal 

Policy Statement (NZCPS)
166

 to which the Board of Inquiry was required to give 

effect under s 67(3)(b) of the Resource Management Act 1991.  For this reason, the 

majority is of the view that the plan change should have been refused. 

[176] I do not agree with this approach and for this reason disagree with the 

conclusion of the majority on the first of the two issues identified in their reasons.
167

  

As to the second issue, I agree with the approach of the majority
168

 to Brown v 

Dunedin City Council
169

 but, as I am in dissent, see no point in further analysis of the 

Board’s decision as to what consideration was given to alternative sites.  I will, 

however, explain, as briefly as possible, why I differ from the majority on the first 

issue.  

The majority’s approach on the first issue – in summary 

[177] Section 6(a) and (b) of the Resource Management Act 1991 provide: 

6 Matters of national importance  

In achieving the purpose of this Act, all persons exercising functions and 

powers under it, in relation to managing the use, development, and 

protection of natural and physical resources, shall recognise and provide for 

the following matters of national importance: 
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(a) the preservation of the natural character of the coastal environment 

(including the coastal marine area), wetlands, and lakes and rivers 

and their margins, and the protection of them from inappropriate … 

use, and development: 

(b) the protection of outstanding natural features and landscapes from 

inappropriate … use, and development: 

… 

The majority consider that these subsections, and particularly s 6(b), contemplate 

planning on the basis that a “use” or “development” which has adverse effects on 

areas of outstanding natural character is, for that reason alone, “inappropriate”.  They 

are also of the view that this is the effect of the NZCPS given policies 13 and 15 

which provide: 

13 Preservation of natural character 

(1) To preserve the natural character of the coastal environment and to 

protect it from inappropriate … use, and development: 

 (a) avoid adverse effects of activities on natural character in 

areas of the coastal environment with outstanding natural 

character; and 

 (b) avoid significant adverse effects and avoid, remedy or 

mitigate other adverse effects of activities on natural 

character in all other areas of the coastal environment;  

 … 

15 Natural features and natural landscapes 

To protect the natural features and natural landscapes (including seascapes) 

of the coastal environment from inappropriate … use, and development: 

(a) avoid adverse effects of activities on outstanding natural features and 

outstanding natural landscapes in the coastal environment; and 

(b) avoid significant adverse effects and avoid, remedy, or mitigate 

other adverse effects of activities on other natural features and 

natural landscapes in the coastal environment;  

 … 

[178] The majority interpret policies 13 and 15 as requiring regional and territorial 

authorities to prevent, by specifying as prohibited, any activities which will have 

adverse effects on areas of outstanding natural character.  Section 67(3)(b) of the 



 

 

RMA thus requires salmon farming to be a prohibited activity in Port Gore with the 

result that the requested plan change ought to have been refused. 

Section 6(a) and (b) 

[179] As a matter of logic, areas of outstanding natural character do not require 

protection from activities which will have no adverse effects.  To put this in a 

different way, the drafting of ss 6(a) and (b) seems to me to leave open the 

possibility that a use or development might be appropriate despite having adverse 

effects on areas of outstanding natural character. 

[180] Whether a particular use is “inappropriate” or, alternatively, “appropriate” for 

the purposes of ss 6(a) and (b) may be considered in light of the purpose of the 

RMA. and thus in terms of s 5.  It thus follows that the NZCPS must have been 

prepared so as to be consistent with, and give effect to, s 5.  For this reason, I 

consider that those charged with the interpretation or application of the NZCPS are 

entitled to have regard to s 5.  

The meaning of the NZCPS 

Section 58 of the Resource Management Act 

[181] Section 58 of the RMA provides for the contents of New Zealand coastal 

policy statements: 

58 Contents of New Zealand coastal policy statements 

A New Zealand coastal policy statement may state objectives and policies 

about any 1 or more of the following matters: 

(a) national priorities for the preservation of the natural character of the 

coastal environment of New Zealand, including protection from 

inappropriate … use, and development: 

… 

(c) activities involving the … use, or development of areas of the 

coastal environment: 

… 

(e) the matters to be included in 1 or more regional coastal plans in 

regard to the preservation of the natural character of the coastal 
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environment, including the activities that are required to be specified 

as restricted coastal activities because the activities—  

(i) have or are likely to have significant or irreversible adverse 

effects on the coastal marine area; or 

(ii) relate to areas in the coastal marine area that have significant 

conservation value: 

 … 

[182] I acknowledge that a “policy” may be narrow and inflexible (as the Court of 

Appeal held in Auckland Regional Council v North Shore City Council
170

) and I thus 

agree with the conclusion of the majority that a policy may have such a controlling 

effect on the content of regional plans as to make it a rule “in ordinary speech”.
171

  

Most particularly, I accept that policies stipulated under s 58(e) may have the 

character of rules.   

[183] Under s 58(e), the NZCPS might have stipulated what was required to be 

included in a regional coastal plan to preserve the natural character of the coastal 

environment.  The example given in the subsection is confined to the specification of 

activities as restricted coastal activities.  This leaves me with at least a doubt as to 

whether s 58, read as a whole, contemplates policies which require particular 

activities to be specified as prohibited.  I am, however, prepared to assume for 

present purposes that s 58, and in particular s 58(e), might authorise a policy which 

required that activities with adverse effects on areas of outstanding natural character 

be specified as prohibited. 

[184] As it happens, the Minister of Conservation made use of s 58(e) but only in a 

negative sense, as policy 29(1) of the NZCPS provides that the Minister: 

… does not require any activity to be specified as a restricted coastal activity 

in a regional coastal plan. 

[185] Given this explicit statement, it seems plausible to assume that if the 

Minister’s purpose was that some activities (namely those with adverse effects on 

areas of outstanding natural character) were to be specified as prohibited, this would 
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have been “specified” in a similarly explicit way.  At the very least, policy 29 makes 

it clear that the Minister was not relying on s 58(e) to impose such a requirement.  I 

see this as important.  Putting myself in the shoes of a Minister who wished to ensure 

that some activities were to be specified in regional plans as prohibited, I would have 

attempted to do so under the s 58(e) requiring power rather than in the form of 

generally stated policies. 

The scheme of the NZCPS 

[186] Objective 2 of the NZCPS is material to the preservation of the coastal 

environment.  It is relevantly in these terms: 

To preserve the natural character of the coastal environment and protect 

natural features and landscape values through: 

… 

 identifying those areas where various forms of … use, and 

development would be inappropriate and protecting them from such 

activities; and  

… 

[187] It is implicit in this language that the identification of the areas in question is 

for regional councils.  I think it is also implicit, but still very clear, that the 

identification of the “forms of … use, and development” which are inappropriate is 

also for regional councils.   

[188] To the same effect is policy 7: 

7 Strategic planning 

(1) In preparing regional policy statements, and plans: 

 … 

 (b) identify areas of the coastal environment where particular 

activities and forms of … use, and development: 

 (i) are inappropriate; and  

(ii) may be inappropriate without the consideration of 

effects through a resource consent application, 

notice of requirement for designation or Schedule 1 

of the [RMA] process;  



 

 

  and provide protection from inappropriate … use, and 

development in these areas through objectives, policies and 

rules.  

 … 

It is again clear – but this time as a result of explicit language – that it is for regional 

councils to decide as to both (a) the relevant areas of the coastal environment and (b) 

what “forms of … use, and development” are inappropriate in such areas.  There is 

no suggestion in this language that such determinations have in any way been pre-

determined by the NZCPS.  

[189] The majority consider that all activities with adverse effects on areas of 

outstanding natural character must be prevented.  Since there is no reason for 

concern about activities with no adverse effects, the NZCPS, on the majority 

approach, has pre-empted the exercise of the function which it, by policy 7, has 

required regional councils to perform.  Decisions as to areas of the coastal 

environment which require protection should be made by the same body as 

determines the particular “forms of … use, and development” which are 

inappropriate in such areas.  On the majority approach, decisions in the first category 

are made by regional councils whereas decisions as to the latter have already been 

made in the NZCPS.  This result is too incoherent to be plausibly within the purpose 

of the NZCPS. 

[190] The point I have just made is reinforced by a consideration of the NZCPS’s 

development-focused objectives and policies. 

[191] Objective 6 of the NZCPS provides: 

Objective 6 

To enable people and communities to provide for their social, economic, and 

cultural wellbeing and their health and safety, through … use, and 

development, recognising that: 

 the protection of the values of the coastal environment does not 

preclude use and development in appropriate places and forms, and 

within appropriate limits; 

 some uses and developments which depend upon the use of natural 

and physical resources in the coastal environment are important to 



 

 

the social, economic and cultural wellbeing of people and 

communities; 

 functionally some uses and developments can only be located on the 

coast or in the coastal marine area; 

… 

 the protection of habitats of living marine resources contributes to 

the social, economic and cultural wellbeing of people and 

communities; 

… 

 the proportion of the coastal marine area under any formal protection 

is small and therefore management under the [RMA] is an important 

means by which the natural resources of the coastal marine area can 

be protected; and 

… 

[192] Policy 8 provides: 

Aquaculture 

Recognise the significant existing and potential contribution of aquaculture 

to the social, economic and cultural well-being of people and communities 

by: 

(a) including in regional policy statements and regional coastal plans 

provision for aquaculture activities in appropriate places in the 

coastal environment, recognising that relevant considerations may 

include: 

 (i) the need for high water quality for aquaculture activities; and 

(ii) the need for land-based facilities associated with marine 

farming; 

(b) taking account of the social and economic benefits of aquaculture, 

including any available assessments of national and regional 

economic benefits; and 

(c) ensuring that development in the coastal environment does not make 

water quality unfit for aquaculture activities in areas approved for 

that purpose. 

[193] Policy 8 gives effect to objective 6, just as policies 13 and 15 give effect to 

objective 2.  There is no suggestion in the NZCPS that objective 2 is to take 

precedence over objective 6, and there is likewise no indication that policies 

13 and 15 take precedence over policy 8.  Viewed solely through the lens of policy 8 



 

 

and on the findings of the Board, Port Gore is an appropriate location for a salmon 

farm.  On the other hand, viewed solely through the lens of policies 13 and 15, it is 

inappropriate.  On the approach of the majority, the standards for determining what 

is “appropriate” under policy 8 are not the same as those applicable to determining 

what is “inappropriate” in policies 13 and 15.
172

  

[194] I disagree with this approach.  The concept of “inappropriate … use [or] 

development” in the NZCPS is taken directly from ss 6(a) and (b) of the RMA.  The 

concept of a “use” or “development” which is or may be “appropriate” is necessarily 

implicit in those subsections.  There was no point in the NZCPS providing that 

certain uses or developments would be “appropriate” other than to signify that such 

developments might therefore not be “inappropriate” for the purposes of other 

policies.  So I simply do not accept that there is one standard for determining 

whether aquaculture is “appropriate” for the purposes of policy 8 and another 

standard for determining whether it is “inappropriate” for the purposes of policies 13 

and 15.  Rather, I prefer to resolve the apparent tension between policy 8 and policies 

13 and 15 on the basis of a single concept – informed by the NZCPS as a whole and 

construed generally in light of ss 6(a) and (b) and also s 5 – of what is appropriate 

and inappropriate.  On the basis of this approach, the approval of the salmon farm 

turned on whether it was appropriate (or not inappropriate) having regard to policies 

8, 13 and 15 of the NZCPS, with ss 5 and 6(a) and (b) of the RMA being material to 

the interpretation and application of those policies. 

[195] I accept that this approach requires policies 13 and 15 to be construed by 

reading into the first two bullets points of each policy the word “such” to make it 

clear that the polices are directed to the adverse effects of  “inappropriate … use, and 

development”.  By way of illustration, I consider that policy 13 should be construed 

as if it provided: 

13 Preservation of natural character 

(1) To preserve the natural character of the coastal environment and to 

protect it from inappropriate … use, and development: 
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(a) avoid adverse effects of such activities on natural character 

in areas of the coastal environment with outstanding natural 

character; and 

(b) avoid significant adverse effects and avoid, remedy or 

mitigate other adverse effects of such activities on natural 

character in all other areas of the coastal environment; …  

[196] The necessity to add words in this way shows that my interpretation of the 

policies is not literal.  That said, I do not think it is difficult to construe these policies 

on the basis that given the stated purpose – protection from “inappropriate … use, 

and development” – what follows should read as confined to activities which are 

associated with “inappropriate … use, and development”.  Otherwise, the policies 

would go beyond their purpose.   

[197] The majority avoid the problem of the policies going beyond their purpose by 

concluding that any use or development which would produce adverse effects on 

areas of outstanding natural character is, for this reason, “inappropriate”.  That, 

however, is not spelt out explicitly in the policies.  As I have noted, if it was the 

purpose of the Minister to require that activities with such effects be specified as 

prohibited, that would have been provided for directly and pursuant to s 58(e).  So I 

do not see their approach as entirely literal either (because it assumes a 

determination that adverse effects equates to “inappropriate”, which is not explicit).  

It is also inconsistent with the scheme of the NZCPS under which decisions as to 

what is “appropriate” or “inappropriate” in particular cases (that is, by reference to 

specific locations and activities) is left to regional councils.  The approach taken 

throughout the relevant objectives and policies of the NZCPS is one of shaping 

regional coastal plans but not dictating their content. 

[198] We are dealing with a policy statement and not an ordinary legislative 

instrument.  There seems to me to be flexibility given that (a) the requirement is to 

“give effect” to the NZCPS rather than individual policies, (b) the language of the 

policies, which require certain effects to be avoided and not prohibited,
173

 and (c) the 

context provided by policy 8.  Against this background, I think it is wrong to 
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construe the NZCPS and, more particularly, certain of its policies, with the rigour 

customary in respect of statutory interpretation. 

Overbroad consequences 

[199] I think it is useful to consider the consequences of the majority’s approach, 

which I see as overbroad. 

[200] “Adverse effects” and “effects” are not defined in the NZCPS save by general 

reference to the RMA definitions.
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  This plainly incorporates into the NZCPS the 

definition in s 3 of the RMA: 

3 Meaning of effect 

In this Act, unless the context otherwise requires, the term effect includes— 

(a) any positive or adverse effect; and 

(b) any temporary or permanent effect; and 

(c) any past, present, or future effect; and 

(d) any cumulative effect which arises over time or in combination with 

other effects— 

regardless of the scale, intensity, duration, or frequency of the effect, and 

also includes— 

(e) any potential effect of high probability; and 

(f) any potential effect of low probability which has a high potential 

impact. 

[201] On the basis that the s 3 definition applies, I consider that a corollary of the 

approach of the majority is that regional councils must promulgate rules which 

specify as prohibited any activities having any perceptible adverse effect, even 

temporary, on areas of outstanding natural character.  I think that this would preclude 

some navigation aids and it would impose severe restrictions on privately-owned 

land in areas of outstanding natural character.  It would also have the potential 

generally to be entirely disproportionate in its operation as any perceptible adverse 

effect would be controlling irrespective of whatever benefits, public or private, there 
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might be if an activity were permitted.  I see these consequences as being so broad as 

to render implausible the construction of policies 13 and 15 proposed by the 

majority. 

[202] The majority suggest that such consequences can be avoided.
175

  They point 

out that the s 3 definition of “effect” does not apply if the context otherwise requires.  

They also, rather as I have done, suggest that the literal words in which the policies 

are expressed can be read down in light of the purposes stated in each policy (in 

essence to the protection of areas of outstanding natural character).  There is the 

suggestion of a de minimis approach.  They also point out that a development might 

enhance an area of outstanding character (presumably contemplating that beneficial 

effects might outweigh any adverse effects). 

[203] I would like to think that a sensible approach will be taken to the future 

application of the NZCPS in light of the conclusions of the majority as to the 

meaning of policies 13 and 15 and I accept that for reasons of pragmatism, such an 

approach might be founded on reasoning of the kind provided by the majority.  But I 

confess to finding it not very convincing.  In particular:  

(a) I think it clear that the NZCPS uses “effects” in its s 3 sense.   

(b) While I agree that the policies should be read down so as not to go 

beyond their purposes,
176

 I think it important to recognise that those 

purposes are confined to protection only from “inappropriate” uses or 

developments.   

(c) Finally, given the breadth of the s 3 definition and the distinction it 

draws between “positive” and “adverse” effects, I do not see much 

scope for either a de minimis approach or a balancing of positive and 

adverse effects. 
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My conclusion as to the first issue 

[204] On my approach, policies 13 and 15 on the one hand and policy 8 on the 

other are not inconsistent.  Rather, they required an assessment as to whether a 

salmon farm at Papatua was appropriate.  Such assessment required the Board to 

take into account and balance the conflicting considerations – in other words, to 

form a broad judgment.  A decision that the salmon farm at Papatua was appropriate 

was not inconsistent with policies 13 and 15 as I construe them and, on this basis, the 

s 67(3)(b) requirement to give effect to the NZCPS was not infringed. 

[205] This approach is not precisely the same as that adopted by the Board.  It is, 

however, sufficiently close for me to be content with the overall judgment of the 

Board on this issue. 
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Introduction 

[1] The appellant, Man O’War Station Ltd (“MWS”) owns a 2,364 hectare rural 

property at the eastern end of Waiheke Island and on Ponui Island in the Hauraki 

Gulf, known as Man O’War farm (“the farm property”).  Proposed Change 8 to the 

Auckland Regional Policy Statement (“Change 8”) introduced new policy provisions 

for Outstanding Natural Landscapes (ONLs) and the Auckland Council prepared a 

new set of ONL maps for the Auckland region.   The new mapping resulted in 

approximately 1,925 hectares of the farm property (more than 75%) being mapped as 

ONLs, referred to as  “ONL 78” (on Waiheke Island) and “ONL 85” (on Ponui 

Island). 

[2] MWS appealed to the Environment Court against the Council’s mapping.  In 

its decision given on 29 July 2014, the Environment Court accepted that areas in 

Man O’War Bay and Hooks Bay, and the whole of Ponui Island (apart from the 

eastern coastal margin and sea scape), should be excluded from the ONL.
1
  However, 

the Court rejected MWS’s submission that only coastal areas and particular inland 

areas should be included in the ONL.   

[3] MWS has appealed to this Court, pursuant to s 299 of the Resource 

Management Act 1991 (“the RMA”), on the grounds that the Environment Court 

made errors of law. 

Interim or final decision? 

[4] The decision of the Environment Court is headed as an “Interim Decision”.  

At [152] the Environment Court directed that the mapping of ONL 78 and ONL 85 

in Change 8 was to be revised as set out in the decision, “subject to possible further 

consideration of mapping should wording in the [Auckland Regional Policy 

Statement] change after further agreement or input from parties”.   
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  Man O’War Station Ltd v Auckland Council [2014] NZEnvC 167. 



 

 

[5] An interim decision of the Environment Court decision cannot be appealed.
2
  

However, counsel for MWS accepted that in relation to the mapping of ONLs, the 

decision is final.  There is, therefore, no issue as to MWS’s ability to appeal. 

Relevant statutory provisions 

[6] The applicable law is set out in the provisions of the RMA as they were when 

Change 8 was publicly notified in September 2005.  In Part 2 of the RMA “Purpose 

and principles”, s 5(1) provides that the purpose of the Act is to promote the 

sustainable management of natural and physical resources.  “Sustainable 

management” is defined in s 5(2) as including “avoiding, remedying, or mitigating 

any adverse effects on the environment”.  Section 6 is headed “matters of national 

importance” and provides that in achieving the purpose of the Act, persons 

exercising functions and powers under it “shall recognise and provide for the 

following matters of national importance”, including at s 6(b): “the protection of 

outstanding natural features and landscapes from inappropriate subdivision, use, and 

development”.  Those sections have remained unchanged since 2005. 

[7] Provisions relating to the sustainable management of the environment are set 

out in a three-tiered system, moving from the general to the specific: national, 

regional, and district.
3
  Section 57(1) of the RMA (unchanged since 2005) provides 

that “there shall at all times be at least one New Zealand coastal policy statement 

prepared and recommended by the Minister of Conservation …”  Section 60(1) 

provides that there must be a regional policy statement for each region, prepared by 

the regional council.  Section 61(1) provides that the regional policy statement must 

be prepared and changed in accordance with (among other things) Part 2 of the Act, 

and the regional policy statement must, pursuant to s 62(3) give effect to a New 

Zealand coastal policy statement.  Sections 60 to 62 are also unchanged since 2005. 

[8] Policies 13 and 15 of the New Zealand Coastal Policy Statement 2010 

(NZCPS 2010) are particularly relevant in the present case.  Policy 13 “Preservation 

of natural character” is: 
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[99] and Motiti Avocados Ltd v Minister of Local Government [2013] NZHC 1268. 
3
  See Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 

38, [2014] 1 NZLR 593 at [9]-[16]. 



 

 

(1) To preserve the natural character of the coastal environment and 

to protect it from inappropriate subdivision, use, and 

development: 

(a) avoid adverse effects of activities on natural character 

in areas of the coastal environment with outstanding 

natural character; and 

(b) avoid significant adverse effects and avoid, remedy or 

mitigate other adverse effects of activities on natural 

character in all other areas of the coastal environment; 

…   

[9] Policy 15 relates to “Natural features and natural landscapes” and begins: 

To protect the natural features and natural landscapes (including seascapes) 

of the coastal environment from inappropriate subdivision, use, and 

development; 

(a) avoid adverse effects of activities on outstanding natural 

features and outstanding natural landscapes in the coastal 

environment; and 

(b) avoid significant adverse effects and avoid, remedy, or mitigate 

other adverse effects on activities on other natural features and 

natural landscapes in the coastal environment; 

Policy 15 then sets out means by which the policy is to be achieved, including: 

(c) identifying and assessing the natural features and natural landscapes 

of the coastal coastal environment of the region and district, at 

minimum by land typing, soil characterisation and landscape 

characterisation … 

(d) ensuring that regional policy statements, and plans, map or 

otherwise identify areas where the protection of natural 

features and natural landscapes requires objectives, policies, 

and rules; … 

[10] The term “outstanding natural landscape” is not defined in the RMA.  The 

Environment Court referred to the approach and factors set out in the Environment 

Court’s decisions in Wakatipu Environmental Society Inc v The Queenstown-Lakes 

District Council (“WESI”),
4
 and in Maniototo Enviromental Society v Central Otago  
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  Wakatipu Environmental Society Inc v The Queenstown-Lakes District Council [2000] NZRMA 

59. 



 

 

District Council (“Maniototo”),
5
 in which the Court will first identify a “landscape”, 

then consider whether the landscape is sufficiently “natural” to be classified as a 

natural landscape, then assess whether the natural landscape is “outstanding”.  That 

latter assessment is undertaken by reference to the factors set out in WESI.  In 

essence, these require the landscape to remarkable, exceptional, or notable. 

The judgment of the Supreme Court in Environmental Defence Society Inc v The 

New Zealand King Salmon Co Limited 

[11] In submissions to this Court, counsel made extensive reference to the 

judgment of the Supreme Court in Environmental Defence Society Inc v The New 

Zealand King Salmon Co Ltd (“King Salmon”) delivered on 17 April 2014 (after the 

hearing of MWS’s appeal to the Environment Court).
6
  The Environment Court 

received and considered submissions from counsel as to its impact on the 

proceeding, before issuing its decision.   

[12] King Salmon concerned a proposed salmon farm in an area of the 

Marlborough Sounds (Papatua, in Port Gore) that was accepted as being “an area of 

outstanding natural character and an outstanding natural landscape”.  It was also 

accepted that the proposed salmon farm would have significant adverse effects on 

that natural character and landscape.
7
  The appeal concerned whether a plan change, 

which would allow the salmon farm, but would not give effect to Policies 13 (1)(a) 

and 15(a) of the NZCPS 2010, should have been refused.   

[13] The Supreme Court held by a majority that the Board of Enquiry considering 

the proposed plan change was required to give effect to the NZCPS policies,
8
 that 

“avoid” (in the phrase “avoid adverse effects”) means “not allow”, or “prevent the 

occurrence of”,
9
 and that the Policies provided “something in the nature of a bottom 

line”.
10

   The NZCPS is “an instrument at the top of the hierarchy” of environmental 

instruments, and gives effect to the protective element of sustainable management.
11

   

                                                 
5
  Maniototo Enviromental Society v Central Otago District Council Decision C103/2009. 

6
  Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd, above n 3. 

7
  King Salmon, at [5]. 

8
  At [77]. 

9
  At [96]. 

10
  At [132]. 

11
  At [153]. 



 

 

In reaching this conclusion, the majority rejected the “overall judgment” approach 

adopted by the Board of Enquiry, and the High Court on appeal. 

[14] In his dissent, William Young J noted the possibility of overbroad 

consequences of the majority’s decision: “severe restrictions being imposed on 

privately-owned land in areas of outstanding natural character”, and the potential to 

be “entirely disproportionate” in its operation as any perceptible adverse effect 

would be controlling irrespective of whatever benefits, public or private, there might 

be if an activity were permitted.”
12

 

[15] Counsel for both MWS and the Council agreed that the Auckland Regional 

Policy Statement would need to be revised following the King Salmon judgment, and 

that the Policy Statement will inevitably be more restrictive as regards the coastal 

environment. 

Application to adduce new evidence on appeal 

[16] MWS applied to adduce further evidence on appeal, being a statement of 

Mr Andrew Christopher McPhee, principal planner in the Central and Islands area 

planning team at the Auckland Council.  Mr McPhee’s statement considers the 

planning implications of the Supreme Court’s judgment in King Salmon, in 

particular, whether changes are required to be made to planning instruments as a 

result of the judgment.   

[17] At the hearing in this Court, counsel for the Council, Mr O’Callahan, advised 

the Court that the Council acknowledges that there needs to be revisions to the 

Auckland Regional Policy Statement, and that the policy in respect of the coastal 

environment will inevitably be more restrictive.  Mr O’Callahan submitted that there 

would be no purpose in allowing the evidence to be adduced. 

[18] In the light of that acknowledgment, I agree that there is reason to adduce Mr 

McPhee’s evidence.   
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  At [201]. 



 

 

Environment Court decision 

[19] The Environment Court noted that it was agreed by the parties that all of the 

areas that were in dispute as being ONLs were “landscapes”, and had sufficient 

“natural” qualities for the purposes of s 6(b) of the RMA.
13

   

[20] The Environment Court considered a submission for MWS that (in particular 

as a result of the King Salmon judgment, and the inevitability of more restrictive 

policies) a more conservative (higher) threshold should be adopted for determining 

what comprises an ONL, and that the assessment should be made at a national scale.  

However, the Court accepted a submission for the Council that the planning 

consequences would flow from the fact that the land is an ONL, and are not relevant 

the determining whether it is an ONL or not.
14

   

[21] Further, the Court was not comfortable with MWS’s submission that the 

assessment of “outstandingness” should be made on a national rather than a regional 

scale, for two reasons.  First, the task would be enormously complex, if not 

impossible, and secondly, if pristine areas of New Zealand such as parts of 

Fiordland, the Southern Alps, and certain high country lakes were to be regarded as 

the benchmark, nothing else might qualify to be mapped as outstanding.
15

 

[22] The Environment Court then considered in detail evidence given for MWS 

and the Council concerning ONL mapping.  It is evident from the maps presented in 

the Environment Court that the principal witnesses for both parties agreed that the 

entire coastline and sea scape, and the prominent landscape in the higher parts of the 

property were properly assessed as ONLs, and that areas in Man O’War Bay and 

Hooks Bay were properly excluded.   

[23] The debate focussed on intermediate areas between the coastal and interior 

landscapes.  MWS’s witness, Ms Gilbert, distinguished between the “coastal 

environment landscape area” and the “interior landscape character area”.  The 
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  Environment Court decision, above n 1 at [4]. 
14

  At [37]-[39]. 
15

  At [57]-[67]. 



 

 

Council’s witness, Mr Brown, disagreed with this separation.  The Environment 

Court said that during a site visit:
16

 

… it became obvious to us that [MWS’s] property on Waiheke Island offered 

a mosaic of landscape features including the bush clad eastern slopes of the 

Puke range, an interspersed network of bush gullies, pastureland, vineyards 

and geological features, flanked by a series of coastal headlands, 

escarpments and ridges leading out to the waters of the Hauraki Gulf.  These 

features interact in a manner that, viewed from either land or sea, makes it 

difficult to identify distinctly separate landscapes for assessment of 

significance in a regional context. … In particular, we consider that these 

“landscapes” have varying degrees of connectedness to the coast but 

ultimately read in the round for the viewer.  With one exception … we do not 

find it appropriate the separate coastal and inland landscape … 

[24] Accordingly, the Environment Court allowed only limited amendments to the 

ONL mapping. 

Approach on appeal 

[25] It was common ground that the principles to be applied in approaching an 

appeal to the High Court under s 299 of the RMA are as summarised by French J in 

Ayrburn Farm Estates Ltd v Queenstown Lakes District Council:
17

 

[33] An appeal to this Court under s 299 is an appeal limited to questions 

of law. 

[34] Appellate intervention is therefore only justified if the Environment 

Court can be shown to have: 

 i) applied a wrong legal test; or 

 ii) come to a conclusion without evidence or one to which on 

the evidence it could not reasonably have come; or 

 iii) taken into account matters which it should not have taken 

into account; or 

 iv) failed to take into account matters which it should have 

taken into account. 

[35] The question of the weight to be given relevant considerations is for 

the Environment Court alone and is not for reconsideration by the 

High Court as a point of law. 

                                                 
16

  At [128] 
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  Ayrburn Farm Estates Ltd v Queenstown Lakes District Council [2012] NZHC 735, [2013] 

NZRMA 126 at [33]-[36]. 



 

 

[36] Further, not only must there have been an error of law, the error must 

have been a ‘material’ error, in the sense that it materially affected 

the result of the Environment Court’s decision. 

 (Footnotes omitted) 

[26] Further, as Mander J observed in Young v Queenstown Lakes District 

Council:
18

 

The Court will not engage in a re-examination of the merits of the case under 

the guise of a question of law, nor will it delve into questions of planning 

and resource management policy.  The weight to be attached to policy 

questions and evidence before it is for the tribunal to determine, and is not 

able to be reconsidered as a point of law. 

[27] Finally, it is appropriate to note the observation of Wylie J in Guardians of 

Paku Bay Association Inc v Waikato Regional Council:
19

 

The High Court has been ready to acknowledge the expertise of the 

Environment Court.  It has accepted that the Environment Court’s decisions 

will often depend on planning, logic and experience, and not necessarily 

evidence.  As a result this Court will be slow to determine what are really 

planning questions, involving the application of planning principles to the 

factual circumstances of the case.  No question of law arises from the 

expression by the Environment Court of its view on a matter of opinion 

within its specialist expertise, and the weight to be attached to a particular 

planning policy will generally be for the Environment Court. 

Appeal issues 

[28] On behalf of MWS, Mr Casey QC first submitted that the Environment Court 

had erred in its consideration of the effect of the Supreme Court’s judgment in King 

Salmon.  In particular, it was submitted, the Environment Court erred in: 

a) failing to address the WESI factors when determining whether the 

landscapes in question were ONLs; 

b) failing to undertake the assessment of whether areas of the farm 

property were ONLs by reference to landscapes in New Zealand 

as a whole, rather than by reference to landscapes in the Auckland 

region; 
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19

  Guardians of Paku Bay Association Inc v Waikato Regional Council (2011) 16 ELRNZ 544 

(HC) at [33]. 



 

 

c) failing to recognise that as a result of the level of protection 

required for ONL’s in the coastal environment being clarified in 

King Salmon, the threshold for classification as an ONL was 

significantly elevated above that applied under Change 8; and 

d) failing to recognise that given the implications of the judgment in 

King Salmon, it was required to determine which parts of the farm 

property fell within the coastal environment, and which did not. 

WESI factors 

(a) Submissions 

[29] Mr Casey and Mr Williams submitted for MWS that while the Environment 

Court listed the factors set out in WESI and other decisions, it did not actually 

evaluate whether the landscape was “outstanding”, by reference to the factors.  

Rather, the Court simply adopted the approach taken by the Council’s expert witness.  

They further submitted that the Court failed to give adequate consideration to the 

“naturalness” of the disputed landscape:  the MWS land is a working farm, and so 

heavily developed that it cannot properly be described as “natural”. 

[30] Mr Williams also submitted that the Environment Court was wrong to reject 

MWS’s submission that it is necessary to separate coastal and non-coastal areas for 

the purposes of identifying ONL’s.  He submitted that there is a “fourth dimension” 

involved in assessing non-coastal land, which is not present in relation to the coastal 

environment.  He described this as a “real world enquiry”, which allows for the 

dynamic nature of farming, and the fact that a simple farming step (such as spraying 

weeds to reclaim pasture) may lead to a substantial change in a landscape.  He 

submitted that the Environment Court had erred in law in failing to take this factor 

into account.  

[31] It was submitted that, as a result of the above errors, the Environment Court 

had identified as ONLs landscapes which, while picturesque or handsome, were best 



 

 

described as “fairly normal rural landscapes”.  Counsel referred to the comment in 

High Country Rosehip, that not all handsome landscapes are “outstanding”.
20

 

[32] Mr O’Callahan submitted for the Council that the Environment Court was not 

in error.  He submitted that the Court was not required to consider whether the farm 

property was “landscape” and “natural”, as that was agreed by the expert witnesses 

for MWS and the Council.  Further, there was agreement that substantial parts of the 

farm property were ONLs.  The debate was as to drawing the line between the ONLs 

and areas that were not ONLs.  The Environment Court was dealing with areas 

around the fringes, so did not have to rank the “outstandingness” of particular areas. 

[33] Mr O’Callahan submitted that in deciding whether a natural landscape is 

“outstanding”, the Environment Court had to have regard to the appropriate factors 

and synonyms used to understand “outstandingness”, as set out in cases such as 

WESI, Maniototo, and High Country Rosehip.  Those factors and synonyms were 

derived in cases that did not involve the coastal environment.  He submitted that, in 

any event, the assessment of “outstandingness” is essentially the same whether 

carried out in the coastal or non-coastal environment. 

[34] Mr O’Callahan submitted that the Environment Court had appropriately set 

out and understood the relevant factors, and had set out and considered the 

competing evidence and submissions.  Ultimately, he submitted, the Court’s 

determination was a matter of the specialist court exercising its judgment on the 

expert evidence.  It was not necessary for the Court to set out and analyse the 

individual factors.  The Court’s determination was a factual determination, which 

cannot be appealed. 

[35] Mr Enright submitted for the Environmental Defence Society that the real 

issue on appeal was whether the Environment Court undertook the exercise of 

deciding whether the land at issue was “outstanding”.  In that assessment, divisions 

of the Environment Court have in other cases referred to synonyms, or qualifying 

adjectives, such as those set out in WESI and High Country Rosehip.  In the present 

case, he submitted, in identifying disputed ONL areas, the Court had in mind the 
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relevant adjectives, or synonyms, used to assess whether the land was outstanding.  

Ultimately, whether land is outstanding is a factual determination.  

(b) Discussion  

[36] I am not persuaded that the Environment Court failed to undertake an 

appropriate assessment of the disputed ONL areas.  I accept that the Court was not 

required to consider whether the disputed areas were “landscapes” and “natural 

landscapes”, as those issues were agreed.  The sole issue for the Court was whether 

they were “outstanding”.  

[37] The Court referred to the discussion of the concept of “outstandingness” as 

set out in WESI, and the qualifying adjectives and synonyms noted in the evidence of 

MWS’s expert witness. There was no error in the Court’s analysis of the evidence 

before it.  Its conclusions as to which areas were ONLs were then factual 

determinations, and cannot be appealed.   

[38] So, too, was the Environment Court’s rejection of the MWS submission that 

there must be a separation of coastal and non-coastal land for the purposes of 

identifying ONLs.  The “real world enquiry” is recognised in the factors set out in 

WESI and Maniototo, where human intervention was accepted as being part of the 

development of the natural landscape.  In Maniototo, in particular, the element of 

human engagement and interaction with the landscape is recognised.  Far from 

detracting from the “naturalness” of the landscape, the human engagement and 

interaction contributes to the intrinsic value of the landscape. 

[39] I am not persuaded that the Environment Court has been shown in the present 

case to have failed to take that factor into account.  The Court had the evidence of 

the expert witnesses for MWS and the Council before it, and referred to both in its 

decision.  It is not an error of law to have accepted one over the other. 



 

 

Regional or national reference? 

[40] As noted earlier, the second aspect of MWS’s appeal concerned the scale 

against which the assessment of “outstandingness” is carried out: whether it should 

be on a national, regional, or district-wide scale. 

(a) Submissions  

[41] Mr Williams submitted that the Environment Court was wrong to assess the 

“outstandingness” of the MWS farm property at a regional level; he submitted that 

the assessment should be at a national level.  Mr Williams accepted that in WESI the 

Environment Court had referred to a regional basis for assessment, but submitted the 

in later decisions, for example Maniototo, the assessment was on a national basis.  

He submitted that this is appropriate, as an “outstanding” landscape must, by 

definition, “stand out against the rest”.  He submitted that it follows from the fact 

that protection of ONLs is a matter of national importance, that the assessment of 

them must be on a national, not regional or district basis. 

[42] Mr O’Callahan submitted that the MWS submission on this point 

misinterpreted the provisions of the RMA.  He submitted that the MWS submission 

would equate to saying that the RMA is to be read as “protecting nationally 

significant landscapes” and “nationally significant indigenous flora and fauna.  

However, that is not how the RMA is framed.  The RMA provides that protection is 

of national importance; it is of national importance to protect ONLs and other 

matters that are of significance. 

[43] Mr O’Callahan further submitted that if it had been intended that only 

“nationally outstanding landscapes” were to be protected, then the RMA would have 

provided accordingly, and would have provided the machinery for such protection at 

the national level.  Further, various divisions of the Environment Court have 

developed the law concerning the identification of ONLs at the district or regional 

level; albeit on occasion (as in Maniototo) asking how the landscape in issue 

compared with other New Zealand landscapes. 



 

 

[44] Mr Enright, for the Environmental Defence Society, submitted that there is no 

reason to interfere with the well-established factors for assessing “outstandingness” 

which were developed at the regional or district level and were agreed upon by all 

parties before the Environment Court. 

(b) Discussion   

[45] There is no basis on which I could accept that the assessment of 

“outstandingness” in this case should have been undertaken on a national, rather than 

regional or district basis.  I accept the submissions for the Council and the 

Environmental Defence Society that the wording of the RMA does not support 

MWS’s submission.  Section 6 is clear in its terms, that it is protection of ONLs (and 

the other matters listed) that it is national importance.  It does not say that it is only 

natural landscapes that are of national significance that are to be protected. 

[46] There is force, too, in Mr O’Callahan’s submission that if it had been 

intended that only nationally significant natural landscapes were to be protected, the 

RMA would have included an express provision to that effect.  It is significant that 

the jurisprudence surrounding the identification of ONLs has developed through 

divisions of the Environment Court considering the issue on a regional or district 

basis. 

[47] Further, I am not persuaded that it is necessary to incorporate a “national” 

comparator (or even a regional or district one) into the consideration of 

“outstandingness”.   The Courts in which the jurisprudence has been developed have 

not been asking “is this a nationally significant outstanding natural landscape?” They 

have been asking simply “is this an outstanding natural landscape”.  That is the issue 

that they are required to consider, under the RMA. 

Effect of King Salmon 

(a) Submissions 

[48] On this point Mr Williams submitted that mapping of ONL’s on the farm 

property for the purposes of Change 8 had been undertaking in the policy context 



 

 

that prevailed before the Supreme Court judgment in King Salmon.  That context 

included the adoption of the “overall judgment” approach to planning decisions.  Mr 

Williams referred to North Shore City Council v Auckland Regional Council, in 

which the Environment Court said:
 21

 

We have considered … the method to be used in applying s 5 to a case where 

on some issues a proposal is found to promote one or more of the aspects of 

sustainable management, and on others is found not to attain, or to attain 

fully, one or more of the aspects described in paras (a), (b) and (c).  To 

conclude that the latter necessarily overrides the former, with no judgment of 

scale or proportion, would be to subject s 5(2) to the strict rules and 

principles of statutory construction, which are not applicable to the broad 

description of the statutory purpose.  To do so would not allow room for the 

exercise of the kind of judgment by decision makers (including this Court – 

formerly the Planning Tribunal) …  

[49] Mr Williams submitted that a different paradigm now applied, with the clear 

direction that higher order documents in the hierarchy of environmental management 

have primacy over lower order documents.  He submitted that King Salmon would 

have a substantial and serious impact on its farming operation.  It has a reasonable 

fear that the judgment will translate into a prohibition on all activities on the farm 

property, in order to comply with the directions in higher order documents.  Working 

within a policy framework where farming activities could continue (on an overall 

judgment approach) is vastly different from a situation where those activities could 

be prohibited, under a requirement to “avoid adverse effects”. 

[50] Mr Williams further submitted that King Salmon has substantially changed 

the nature of environmental policies and objectives.  The corollary must be, it was 

submitted, that there must be a change in mapping, as the nature of the protection to 

be provided (in the present case, for ONLs) must inform the process of mapping.  

ONL’s are not mapped for their own sake, but for the purposes of protecting them 

from inappropriate subdivision, use, and development, and from adverse effects (if 

they fall within the coastal environment).  In essence, Mr Williams argues that the 

definitions of ONLs was contextual and depended on the extent of protection that 

that status would grant. 
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[51] He submitted that as a result of King Salmon, it necessarily follows that the 

manner in which ONL criteria are applied must change; the increased level of 

protection required for ONLs necessitates a higher threshold for identification of an 

ONL.  

[52] Federated Farmers of New Zealand supported the submissions for MWS.  

Mr Gardner also expressed concern as to the consequences of the King Salmon 

judgment for the level of landscape protection required under the RMA.  He 

submitted that the issue of the threshold for identification of an ONL is of crucial 

importance for any farm that is in the coastal environment and is “outstanding” in 

terms of s 6 of the RMA. 

[53] Referring particularly to rural production activities, Mr Gardner submitted 

that, following King Salmon, it was implausible that the many and varied activities 

associated with rural production (such as construction of farm tracks, planting exotic 

shelter belts, or constructing some farm buildings) which would previously have 

been considered appropriate in an ONL in the coastal environment would now have 

to be avoided (prohibited) because of their adverse effect. 

[54] Applying King Salmon would necessarily mean that the very activities 

Change 8 relies on as warranting classification as an ONL should no longer take 

place.  Thus, it is “logically difficult” to identify working rural landscapes as ONLs, 

and the underpinning of the landscape identification and mapping under Change 8 is 

undermined.  

[55] Regarding the impact of King Salmon, Mr O’Callahan submitted that MWS 

was wrong, at a conceptual level, to submit that if the level of protection for ONLs 

set out at the policy level increases, the threshold for identifying ONLs must be 

stricter.  He submitted that policies do not drive identification as ONLs.  Rather, the 

RMA clearly provides a delineation between identifying ONLs, and the policies for 

protecting them. 

[56] Mr O'Callahan further noted that in King Salmon, it was accepted that the 

area where the proposed salmon farm was to be sited was an ONL.  There was no 



 

 

suggestion that, as a result of the Supreme Court’s judgment, the local authority 

should reconsider the ONL identification.  Rather, the policies for protecting the area 

identified as an ONL had to be reconsidered. 

[57] Mr Enright submitted that the King Salmon judgment does not affect 

mapping of ONLs.  It impacts upon the wording of objectives, policies and methods 

to protect ONLs.  He submitted that King Salmon could not, by a side wind, change 

anything relating to identification of ONLs.  More particularly, it could not have 

been in the Supreme Court’s mind that the identification of ONLs should be more 

confined, and their numbers reduced as a consequence. 

(b) Discussion 

[58] I do not accept the submission for MWS that as a consequence of the King 

Salmon judgment, the identification of ONLs must necessarily be changed, and made 

more restrictive.  There is no justification for such a submission in the King Salmon 

judgment, and it is not justified by reference to the RMA. 

[59] It is clear from the fact that “the protection of outstanding natural features 

and landscapes” is made, by s 6(b), a “matter of national importance” that those 

outstanding natural landscapes and outstanding natural features must first be 

identified.  The lower level documents in the hierarchy (regional and district policy 

statements) must then be formulated to protect them.  Thus, the identification of 

ONLs drives the policies.  It is not the case that policies drive the identification of 

ONLs, as MWS submits. 

[60] As identified by the Council, the RMA clearly delineates the task of 

identifying ONLs and the task of protecting them.  These tasks are conducted at 

different stages and by different bodies.  As a result it cannot be said that the RMA 

expects the identification of ONLs to depend on the protections those areas will 

receive.  Rather, Councils are expected to identify ONLs with respect to objective 

criteria of outstandingness and these landscapes will receive the protection directed 

by the Minister in the applicable policy statement. 



 

 

Decision 

[61] For the reasons set out above, MWS’s appeal against the Environment Court 

decision must fail.  The appeal is dismissed. 

 

 

__________________________ 

Andrews  
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Summary of judgment 

[1] The appellants allege that one Environment Court failed to consider 

reasoning of another Environment Court on the same, or sufficiently similar, facts 

and issues.  Justice requires that like cases should be decided the same way.  That 

this was an error of justice and law, so that the Court who failed to consider the other 

should have its decision set aside. 

[2] At the heart of these appeals is criticism of Judge Borthwick’s division’s 

decision to disregard the fact and merit of Judge Jackson’s division’s grant of 

resource consents to the Pak’nSave and Mitre 10 Mega proposals. 

[3] The Court could have considered the reasoning of the other Court, allowing 

for the differences in the issues.  The questions each Court were examining, 

however, were materially different.  So different that in this case there was no duty 

of one to consider the reasoning of the other.   

[4] The Court was not obliged to assume that the environment within PC19 

contained the Pak’nSave supermarket and Mitre 10 Mega.  This is because when 

deciding the content of a plan for the future, as distinct from the grant of a particular 

resource consent, the Court is not obliged to confine “environment” to the “existing 

environment”, as defined in [84] of Hawthorn.
1
 

[5] The appeals are dismissed.   

Introduction 

The objective of the operative plan 

[6] The Queenstown Lakes District Council plan became fully operative in 2009.  

Approximately 69 hectares of rural land, zoned rural general, on the Frankton Flats 

adjacent to the airport is the last remaining greenfields site within the urban growth 

boundary of Queenstown.  The operative plan has an objective: 
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Objective 6 – Frankton 

 Integrated and attractive development of the Frankton Flats 

locality providing for airport operations, in association with 

residential, recreation, retail and industrial activity while retaining 

and enhancing the natural landscape approach to Frankton along 

State Highway No. 6. 

[7] By Plan Change 19 (PC19), the Council proposes that this last remaining area 

of rural zoned land on the Frankton Flats yet to be rezoned for urban zoning be 

rezoned for urban development.   

A brief chronology 

 

YEAR EVENT 

2007 PC19 was first notified by the Council. 

2009 In October 2009, hearing commissioners appointed by the Council 

released a decision recommending that PC19 be approved. 

In the same year, appeals were lodged, including by Foodstuffs. 

2010 Foodstuffs also applied to the Council for resource consent for a 

Pak’nSave supermarket within the area of PC19. 

2011 Foodstuffs’ application for resource consent was declined. 

Cross Roads applied for resource consent for a Mitre 10 Mega 

adjacent to the proposed Pak’nSave supermarket. 

2012 February - a division of the Environment Court, chaired by Judge 

Borthwick, began hearing the appeal against PC19. 

March – A month later, Cross Roads applied for direct referral of its 

resource consent to the Environment Court. 

3 May - (After four sittings over four separate weeks, 19 days in all), 

Judge Borthwick’s division reserved its decision on PC19. 

Later in May, another division of the Environment Court, chaired by 

Judge Jackson, began hearing the Foodstuffs 2010 appeal against the 

refusal of resource consent for the Pak’nSave supermarket, and Cross 

Roads’ 2011 direct referral to the Environment Court for consent to a 

Mitre 10 Mega. 



 

 

July - Judge Jackson’s division granted resource consent for the 

Pak’nSave supermarket,
2
 and in August for the Mitre 10 Mega.

3
 

November - Judge Borthwick’s division resumed hearing the PC19 

appeal in order to hear oral argument on the relevance, if any, of 

Judge Jackson’s division’s decisions on Foodstuffs and Cross Roads.  

By this time both of those decisions were themselves the subject of 

appeal to the High Court. 

2013 February - Judge Borthwick’s division issued its judgment on PC19.
4
  

In this judgment, Judge Borthwick’s division placed no weight on 

these consents. (This judgment is called the PC19 decision.) 

On the same day that Judge Borthwick’s division delivered its 

judgment on PC19 this High Court began hearing the appeals against 

the grant of the Pak’nSave and Mitre 10 Mega resource consents by 

Judge Jackson’s division.  Those appeals were successful. 

March - Foodstuffs, Shotover Park Limited and Remarkables Park 

Limited appeal Judge Borthwick’s division’s decision in PC19.  In 

PC19, and so in this decision, both parties are referred to as SPL. 

April – The High Court allows the appeals against Judge Jackson’s 

division’s decisions, and remits the resource consent applications 

back to the Court, to be reconsidered against the current state of 

PC19.
5
 

June - This Court grants leave to Foodstuffs and Cross Roads to 

appeal the decision of this Court on the resource consents to the 

Court of Appeal.
6
 

On the same day, this Court starts hearing the appeals against Judge 

Borthwick’s division’s decision. 

The allegations of error of law 

[8] As already noted, there are two appeals; one by Shotover Park Limited and 

Remarkables Park Limited, together referred to as SPL, and the other by Foodstuffs.  

They take different, but complementary grounds of appeal. 
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SPL’s contention of error of law 

[9] SPL contends that Judge Borthwick’s division erred in concluding that the 

considerations in ss 31 and 32 of the Resource Management Act 1991 (the RMA) do 

not support significant weight being given to Judge Jackson’s division’s findings in 

the Foodstuffs
7
 and Cross Roads

8
 decisions.  SPL relies on the following particular 

grounds: 

(a) Judge Borthwick’s division failed to act consistently with Judge 

Jackson’s division in terms of relevant findings of fact and law 

concerning the proposed activities in activity areas E1, E2 and E3.  

(b) It acted on the basis that before doing so the above decisions needed 

to be determinative of the PC19 proceedings (not pursued in oral 

argument). 

(c) It failed to place weight on the findings of fact and law in terms of 

ss 5, 7, 31, 32 and 74 of the RMA (as found in Judge Jackson’s 

division’s decisions). 

(d) It failed to put weight on Judge Jackson’s division’s decisions in 

Foodstuffs and Cross Roads in respect of the decisions version of 

PC19 (PC19 (DV)).  This being the version of PC19 as it was when 

the Queenstown Lakes District Council adopted the commissioners’ 

decision on the submissions to PC19. 

(e) Judge Borthwick’s division failed to consider the planning 

implications of the area of land being used by the activities covered 

by the Environment Court’s decisions in Foodstuffs and Cross Roads 

when proposing objectives for that land. 
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(f) Judge Borthwick’s decision made factual findings that conflict with 

factual findings in the Foodstuffs and Cross Roads decisions, but did 

not explain the reasons for these conflicting findings. 

(g) Judge Borthwick’s division relied on the fact that some of the experts 

that appeared in Foodstuffs and Cross Roads did not appear before the 

Court, but did not acknowledge that there were many common 

witnesses, particularly in relation to matters of urban design and 

amenity. 

(h) Judge Borthwick’s decision failed to consider the implications of the 

Mitre 10 Mega and Pak’nSave decisions to its assessment under ss 31 

and 32. 

[10] SPL posed the question of law to be answered as: 

Did Judge Borthwick’s division err in concluding that the considerations in 

ss 31 and 32 of the Act did not support significant weight being given to 

Judge Jackson’s division’s finding in the Foodstuffs and the Cross Roads 

decisions? 

Activity areas E1, E2 and E3, the Eastern Access Road (EAR) and Road 2 

[11] To understand the alleged error of law it is essential to explain at this point 

the above terms, as part of an explanation of the factual setting of this dispute within 

the 69 hectares of PC19. 

[12] This dispute is over an area of approximately 10 hectares.  This 10 hectare 

site is located at the intersection of two to be built roads.  One is called the Eastern 

Access Road (EAR), which will run off State Highway 6 (SH6).  In time the EAR 

will give access to the land south of the airport via this area.
9
  SH6 is the main 

highway into Queenstown from Cromwell.  Of its nature that state highway has few 

intersections in order to maintain its high level of traffic service.  The EAR will itself 

have arterial road status.  That means that the traffic engineers will have high 

expectations as to the quality of traffic flow along this road, and so will be inclined 
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to take steps to minimise right hand turning on the road and the number of 

intersections on the road, and maybe, parking on the side(s) of the road.   

[13] One planned intersection of the EAR is with Road 2.  Road 2 is an important 

road.  It is the proposed main road from the western end of PC19 to the east, to link 

up with the Glenda Drive industrial area to the east.  It is expected to have significant 

traffic.  Road 2 is the first intersection on the EAR after you leave SH6.  As you 

come down the EAR you will come to the intersection with Road 2 and EAR.  At 

that intersection, on your left and on the south side of Road 2, would be a large 

development containing a Pak’nSave, a Mitre 10 Mega and a significant car park in 

front of the two retail and trade retail businesses.   

[14] From a commercial point of view, this site is an ideal location for a large 

supermarket and a very large hardware, outdoor supplies and garden centre business.  

Easily found, straight off main roads.  The site is also proximate to the intended 

residential development immediately to the east, on the other side of the EAR.  It is 

readily reached by the main roads from other parts of Frankton Flats and from 

Queenstown.  It is quite understandable, to this Court, why the landowner (SPL), 

Foodstuffs and Cross Roads (the developer of Mitre 10 Mega) are vigorously 

litigating in support of this project. 

[15] The location of this project does not fit the content of PC19 as released by the 

Council (PC19 (DV)).  The Pak’nSave part of the project straddles two zones, E2 

and E1.  E2 is a zone which itself straddles the EAR.  E2 is intended to be a “sleeve” 

on either side of the road.  It would contain two-storey buildings, the ground floor 

being showroom trade related type retail, for example, a plumber merchant, with the 

upper floor available for residential use.  Remember that to the west (closer to 

Queenstown) is an intended residential and commercial area.  The E1 zone is a zone 

more dedicated to industrial activities.  That is deliberately a vague sentence because 

the planning has not yet reached the state where the activities allowed within the 

zone can be set out with any great certainty.  The Mitre 10 Mega is in the E1 zone, 

but abutting the Pak’nSave.  The car parks, which customers of both businesses 

would share, straddle both the E1 and E2 zones.   



 

 

[16] An immediate consequence of the Pak’nSave proposal is that it would 

eliminate part of the E2 sleeve, as the Pak’nSave operation will go right up to the 

boundary of the EAR.  So it is, in part at least, a direct challenge to the E2 zone.  

This is partly because it is of a size (approximately 6,000 m
2 

ground floor area (gfa)) 

much greater than the range of 500 to 1,000 m
2
 ground floor area gfa preferred by 

Judge Borthwick’s division.   

[17] The Mitre 10 Mega, functioning as a major retail activity, presents a 

challenge to the notion of the E1 zone having a dominance of industrial activity.  

Before Judge Borthwick’s division, Shotover Park Limited was recommending a 

new zone, E3.  E3 was a zone containing the whole of the SPL property of about 40 

hectares or so.  In other words, four times the size of the Foodstuffs’ and Mitre 10 

Mega projects.  This block includes those two, but is generally running on the east 

side of the EAR, being the side away from the direction of Queenstown and towards 

the Glenda Drive industrial area. 

Refinement of SPL’s error of law 

[18] Mr Somerville QC for SPL argued that the effects on the environment of the 

future development of the urban form, amenity and function of the EAR and Road 2 

(the proposed main road to the Glenda Drive industrial area) were critical issues for 

both divisions of the Environment Court, and that both divisions heard from some of 

the same witnesses on those issues.   

[19] In this context, he argued that the deliberations of Judge Jackson’s division, 

as revealed in its two decisions granting the resource consents for the Pak’nSave and 

Mitre 10 Mega, ought to have been considered by Judge Borthwick’s division when 

it reconvened to hear argument after delivery of Judge Jackson’s division’s decisions, 

and particularly in the reasoning of its decision.  I heard his contended error of law to 

break out into three propositions: 

(1) That the reasoning and views of Judge Jackson’s division on the merit 

of the Pak’nSave and Mitre 10 Mega projects and their associated 

impact/qualification of the E2 zone sleeve and the functioning of the 

EAR were relevant considerations which Judge Borthwick’s division 



 

 

was obliged by law to have regard to before it reached its decision on 

PC19. 

(2) Either as an aspect of the first proposition or as a separate ground, the 

common law principle that like cases should be treated alike, required 

Judge Borthwick’s division to consider with some care the reasoning 

of Judge Jackson’s division, and only differ from it for good reasons. 

(3) That Judge Borthwick’s division failed to do this. 

The response by Queenstown Lakes District Council and Queenstown Central 

Limited to SPL’s error of law 

[20] Queenstown Central Limited (QCL) is the other major property owner in the 

PC19 area.  Its land is on the other side of the EAR, where a mix of residential and 

commercial uses are proposed to be located.  It can be readily appreciated (the 

motivations are not part of the evidence) that QCL views the development of another 

retail centre on the other side of the road to the east as inimicable to its commercial 

interests to the west.   

[21] Counsel for QCL and QLDC’s essential response to the contended error of 

law by SPL was that: 

(1) Judge Borthwick’s division had a different function under the RMA 

from Judge Jackson’s division.  It was applying different sections of 

the Act, particularly ss 31, 32 and 33, so that it was asking different 

questions and applying different criteria than those being examined 

by Judge Jackson’s division, which was applying ss 104 and 104D.  

This is notwithstanding that, as a common element to both statutory 

functions, Part 2 of the RMA (ss 5, 6 and 7) applied.   

(2) That by the time Judge Jackson’s division gave its decision the 

hearing on PC19 had been completed.  The decision was reserved.  

Many of the witnesses were different.  The task of Judge Borthwick’s 

division was to resolve the conflicting evidence of the witnesses it 



 

 

heard, and that it could not do this in natural justice to the parties 

before it by taking into account and giving weight to a different 

contest that took place before Judge Jackson’s division, albeit over 

similar merit considerations of the Pak’nSave and Mitre 10 Mega 

proposals. 

(3) While as a matter of law like for like considerations are desirable, in 

this case, for reasons (1) and (2) combined, Judge Borthwick’s 

division’s refusal to undertake a like for like analysis was not an error 

of law. 

Foodstuffs’ contended error of law 

[22] Foodstuffs supports SPL’s argument, but adds a separate point.  This point 

relies on [84] of the Court of Appeal’s decision in Queenstown Lakes District 

Council v Hawthorn Estate Ltd,
10

 which provides: 

[84] In summary, we have not found, in any of the difficulties Mr Wylie 

has referred to, any reason to depart from the conclusion which we have 

reached by considering the meaning of the words used in s 104(1)(a) in their 

context.  In our view, the word “environment” embraces the future state of 

the environment as it might be modified by the utilisation of rights to carry 

out permitted activity under a district plan. It also includes the environment 

as it might be modified by the implementation of resource consents which 

have been granted at the time a particular application is considered, where it 

appears likely that those resource consents will be implemented. We think 

Fogarty J erred when he suggested that the effects of resource consents that 

might in future be made should be brought to account in considering the 

likely future state of the environment. We think the legitimate considerations 

should be limited to those that we have just expressed. In short, we endorse 

the Environment Court’s approach. 

(Emphasis added) 

[23] Counsel for Foodstuffs argued that Judge Borthwick’s division erred by 

declining to consider the Foodstuffs resource consent as forming part of the 

environment, being (with the Mitre 10 Mega) resource consents which are likely to 

be implemented.  Foodstuffs’ counsel argued that [84] applies equally to 

consideration of applications for resource consents and consideration as to the future 

content of plans in an environment.   
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[24] Mr Soper for Foodstuffs argued that the fact that the resource consents were 

under appeal was irrelevant to the application of [84] of Hawthorn.  As at the time 

Judge Borthwick’s division reached its decision the appeals were pending only 

before the High Court, the resource consents were still afoot, they had not been 

stayed, they were likely to be implemented.  Therefore, according to law, Judge 

Borthwick’s division had no alternative but to face the reality of these consents as 

altering the future environment and thus being facts that had to be taken into account 

in the analysis of the future content of PC19.  They were not, and so that is error of 

law. 

[25] The submissions in reply from QLDC and QCL were predictably that, as a 

matter of fact, the appeals against those decisions had rendered it impossible to make 

a finding that the resource consents were likely to be implemented, and that that 

judgment (which was the judgment by Judge Borthwick’s division) was vindicated 

by the appeals being allowed and the applications being sent back to Judge Jackson’s 

division for reconsideration. 

The reasoning of Judge Borthwick’s division 

[26] Judge Borthwick’s division’s decision addresses the two decisions of Judge 

Jackson’s division under the heading:
11

 

Part 3  Weighting to be given to recent Environment Court decisions 

[27] The reasoning opens by recording that, given the grant of the two resource 

consents and the fact that both decisions had been appealed, the Court had released a 

minute expressing the tentative view that, while the decisions were relevant and a 

matter to which the Court could have regard, as they were under appeal little or no 

weight should be attached to them.
12

 

[28] Judge Borthwick’s division’s decision went on to note that apart from the 

appeal the consents could not be exercised until a third consent was available to 

subdivide SPL’s land, and that a subdivision application had been lodged with the 
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Council in 2009.  The Court did not regard this aspect and other consents contingent 

upon the upgrading of QLDC’s potable water supply, storm and wastewater systems 

as a serious barrier to the likelihood of the consents being implemented. 

[29] Judge Borthwick’s division recorded Foodstuffs’ submission that there was a 

commonality of issues, and that for this reason Judge Borthwick’s division should 

give significant weight to the factual findings, particularly in Foodstuffs, concerning 

(a) landscape, (b) industrial land supply, (c) the amenity of the neighbourhood – 

particularly on the EAR and Road 2, and (d) urban structure.  It recorded the 

submission by Foodstuffs that these same issues are to be considered by this Court 

under ss 5, 7, 31 and 74 of the RMA.   

[30] It is then appropriate to set out a number of paragraphs of Judge Borthwick’s 

division’s Part 3 reasoning in full: 

[114]  Further, SPL and Foodstuffs submit decisions made on the following 

topics should be accorded significant weight: 

 (a)  the court's findings in Foodstuffs v QLDC at [193, 194, 224, 

254 and 283] in relation to AA-C2, assuming this Activity 

Area were to extend to the EAR as proposed by SPL in the 

PC19 proceedings and opposed by QLDC/QCL; 

 (b)  the court's findings in Foodstuffs v QLDC at [192] 

concerning the sleeving of retail activity along the EAR if 

car-parking is not allowed as proposed by SPL in the PC19 

proceedings and opposed by QLDC/QCL; and. 

 (c)  the court's findings in Cross Roads Properties Ltd v QLDC 

at [176] in relation to a "trade retail centre" south of Road 2. 

[115]  SPL, citing a line of case authority, submits that while this court is 

not bound by decisions of other Environment Court divisions, and is free to 

consider each case on its own facts and merits, the court is entitled to take 

into account decisions made in Foodstuffs v QLDC and Cross Roads 

Properties Ltd v QLDC on similar facts. When deciding whether to consider 

the decision of another division, and the weight to be given to the findings 

made therein, this court must act reasonably and rationally. Failure to do so 

may be regarded as giving rise or contributing to irrationality in the result of 

the process. If this court were to come to contrary findings of fact or law 

than Foodstuffs v QLDC and Cross Roads Properties Ltd v QLDC then we 

should give reasons for our contrary decisions. 

[116]  Disputing the District Council's submission that an appeal or direct 

referral of a resource consent application is more narrowly focused than 

these plan change proceedings, SPL submits the Environment Court in 



 

 

Foodstuffs v QLDC and Cross Roads Properties Ltd v QLDC addressed the 

"very issues" to be determined on the plan change appeals including sections 

31(l)(a), 32(3) and (4), 74(2) and Part 2 of the Act; there are no gaps in the 

analysis or evaluation of the relevant evidence; the Environment Court's 

decisions address the relevant potential adverse effects of land and the 

objectives and policies of the operative District Plan and PC19(DV). 

[117]  Foodstuffs submits that this court has two options, either: 

 (a)  give "adequate" weight to [the] Environment Court's 

decision to grant consent to Foodstuffs; or 

 (b)  await the outcome of the High Court proceedings. 

... 

The issues 

[121]  While submitting that the decisions of Foodstuffs v QLDC and Cross 

Roads Properties Ltd v QLDC are relevant (and we agree that they are), SPL 

and Foodstuffs gave scant regard to the relevance of the decisions to these 

proceedings. In the end two themes emerged: 

 (a)  whether the grants of consent are relevant to an assessment 

of the environment? 

 (b)  is the implementation of the consents relevant to an 

evaluation under section 31(1)(a) and section 32(3) generally 

and in particular, the efficiency and effectiveness of policies, 

rules and other methods which may anticipate a different 

environmental outcome? 

Issue: Whether the grants of consent are relevant to an assessment of the 

environment? 

[122]  In a plan change proceeding, a grant of consent may be relevant to 

an assessment of the environment, which we find would include the future 

environment as it may be modified by the implementation of resource 

consents held at the time the plan change request is determined and in 

circumstances where those consents are likely to be implemented. Unlike 

Hawthorn Estate Ltd (cited to us by SPL and Foodstuffs) this court is not 

concerned with how the environment may be modified by the utilisation of 

rights to carry out permitted activities under the District Plan. Indeed the 

proposed modification of the existing environment is the subject matter of 

these plan change proceedings. Hawthorn Estate Ltd is therefore 

distinguishable on its facts. 

[123]  The likelihood of the consents being implemented is a question of 

fact and this is difficult to determine, but not because these particular 

consents are contingent upon the gaining of other consents and approvals. 

(While this will take time we were told of no compelling reason why these 

would not ultimately be forthcoming). 

[124]  Rather, the question is difficult because it involves speculation as to 

the outcome of the High Court appeals. Subject to the High Court's 



 

 

decisions, it may be open to the other division of the Environment Court to 

confirm the grants of consent with or without modification or (possibly) to 

reject the applications. Given this, we are not in a position to determine the 

likelihood that these consents will be implemented. 

[125]  But even if we are wrong in finding this, any consent granted to the 

Foodstuffs and Cross Roads Properties Ltd may be exercised. This is so 

notwithstanding that the underlying zoning does not permit the activities 

authorised (and after all it was on this basis that they were granted). While 

Foodstuffs (South Island) Ltd and Cross Roads Properties Ltd may consider 

it preferable that the underlying zoning is enabling of the consents held, this 

would not preclude the exercise of their consents (see section 9 of the Act). 

Issue:  Is the implementation of the consents relevant to an evaluation 

under section 31(l)(a) and section 32(3) generally, and in 

particular the efficiency and effectiveness of policies, rules and 

other methods which may anticipate a different environmental 

outcome? 

[126]  The consideration of unimplemented resource consents as forming 

part of the future environment is important when we come to consider the 

integrated management of the effects of use, development or protection of 

land. Section 31(l)(a) provides: 

Every territorial authority shall have the following functions for the purpose 

of giving effect to this Act in its district: 

(a)  The establishment, implementation, and review of objectives, 

policies, and methods to achieve integrated management of the 

effects of the use, development, or protection of land and 

associated natural and physical resources of the district. 

The resource consents are also relevant under section 32 (which we 

summarised earlier). 

[127]  However, for the following reasons we reject Foodstuffs and SPL 

submission that the Environment Court findings (and obiter) are either 

relevant to issues for determination before this court and secondly, are 

matters to which significant weight attaches: 

 (a)  the court in Foodstuffs v QLDC and Cross Roads Properties 

Ltd v QLDC does not purport to determine any issue in these 

proceedings;  

 (b)  the "factual findings" relied upon by SPL and Foodstuffs are 

conclusions given in their own policy context; namely 

PC19(DV); 

 (c)  in contrast with Foodstuffs v QLDC and Cross Roads 

Properties Ltd v QLDC, the evidence before this court, from 

largely different witnesses, sought different policy outcomes 

from PC19(DV); 

 (d)  the issues considered and factual findings made in 

Foodstuffs v QLDC and Cross Roads Properties Ltd v QLDC 

are not the same as in these proceedings albeit that they may 



 

 

be grouped under the same topic headings with reference to 

sections 5, 7, 31 and 74; and 

 (e)  to the extent that the matters at [114] above address relief 

sought by the parties in these proceedings, and are not 

provisions in PC19(DV), the comments are obiter. 

[128]  We find that there is nothing inevitable (as suggested) about the 

grant of consents to Foodstuffs and Cross Road Properties Ltd and the 

consequential approval of AA-E3 in these proceedings. The AA-E3 zone is 

enabling of a wide range of activities, including a supermarket and trade 

retailing. The Environment Court in Foodstuffs v QLDC and Cross Roads 

Properties Ltd v QLDC did not consider SPL's proposed AA-E3 zone. 

[129]  We have concluded that sections 31 and 32 considerations, in 

particular the efficiency and effectiveness of policies, rules and methods, do 

not (in this case) support a submission that significant weight should be 

given to the Environment Court's findings. Firstly, and for reasons that we 

give later, we have determined that the land east and west of the EAR should 

be subject to its own ODP process. Secondly, while there are differences in 

the range of activities provided for within the different sub-zones supported 

by QCL/QLDC and by SPL, and differences also in the road frontage 

controls proposed by these parties, not dissimilar outcomes in terms of 

achieving an acceptable urban design response would potentially arise on the 

balance of the AA-E2 (being the land not subject to Foodstuffs' consent 

application).  

[130]  The artifice in the SPL and Foodstuffs submission is this; in Cross 

Roads Properties Ltd v QLDC the court also found, for urban design and 

landscape reasons, large format trade related retail should be confined to the 

south of Road 2, whereas SPL in these proceedings sought a zoning enabling 

of these activities both north and south of the Road. We are not prepared to 

alter the weight given to different findings (obiter) of the Environment Court 

in Foodstuffs v QLDC and Cross Roads Properties Ltd v QLDC to suit SPL 

and Foodstuffs. If we are to give significant weight to the factual findings 

made in Cross Roads Properties Ltd v QLDC then we would partially reject 

AA-E3 (and reject AA-E4) as they provide for these activities north of Road 

2. That is not an outcome SPL or Foodstuffs would support. 

Outcome 

[131]  While we find that the Environment Court decisions Foodstuffs 

(South Island) Ltd v QLDC and Cross Roads Properties Ltd v QLDC are 

relevant, we are unable to assess whether the consents (if upheld) will be 

implemented and therefore decline to consider the consents as forming part 

of the environment.  

[132]  We decline to defer our Interim Decision pending the release of the 

High Court's decisions on the consent appeals as the High Court decisions 

are not, in our view, determinative of PC 19. 



 

 

SPL’s criticism of Judge Borthwick’s division’s reasoning 

[31] Mr Somerville QC noted that Judge Borthwick’s division’s summary of his 

client’s argument, at [115], is accurate.  He then went on to argue that the Court did 

not identify any findings in either the Foodstuffs or the Cross Roads decisions as 

being of relevance.  Despite having listed the topics in [114].  Rather, Mr Somerville 

QC submitted that Chapter 3 of the decision focuses almost exclusively on the 

Hawthorn [84] considerations, not on the decision-making process, the findings or 

the reasoning in the Foodstuffs and Cross Roads decisions. 

[32] Judge Borthwick’s division heard from five expert witnesses who had also 

given evidence in the Foodstuffs and Cross Roads proceedings.  Mr Barrett-Boyes 

gave urban design evidence in both the Foodstuffs and Cross Roads hearings.  

Mr Brewer gave urban design evidence in the Cross Roads hearing.  Mr Heath gave 

retail evidence in the Cross Roads hearing.  Mr Penny gave transport evidence in the 

Foodstuffs hearing; and Mr Dewe gave planning evidence in the Foodstuffs hearing.  

All of these witnesses gave evidence at the PC19 hearing.  

[33] Mr Somerville QC submitted that notwithstanding the observation of Judge 

Borthwick’s division, that the witnesses were largely different,
13

 in terms of urban 

design issues and traffic evidence there were issues common to both the PC19 

decision and the Foodstuffs and Cross Roads decisions.  During the Foodstuffs and 

Cross Roads hearings, Judge Jackson’s division heard from two urban design 

witnesses who gave evidence at the PC19 hearing (Messrs Barrett-Boyes and 

Brewer) and two who did not (Messrs Teesdale and Williams).  In terms of traffic 

experts, the Court in the Foodstuffs and Cross Roads hearings had evidence from 

Mr Penny and comments from Dr Turner, both of whom gave evidence at the PC19 

hearing. 

[34] In the Foodstuffs decision the issue of street frontage controls along the EAR 

was considered by the Court, which found that the proposed Pak’nSave development 

                                                 
13

  PC19 at [127]. 



 

 

was “complementary and sympathetic to Road 2 to the north, the EAR to the west, 

and the proposed Mega Mitre 10 to the east”.
14

 

[35] Mr Cunliffe for QLDC pointed out immediately that this finding was under 

the heading “Conclusions as to effects on landscape”. 

[36] Under the heading of “Street frontage, presence and amenity”, after detailed 

consideration of evidence of Mr Teesdale and Mr Barrett-Boyes, and having noted 

that the location of the EAR is not settled, Judge Jackson’s division commented with 

apparent approval of Mr Teesdale’s opinion:
15

 

... it is likely that the carparking and main entrances to these commercial 

buildings [in the sleeves alongside each side of the EAR] will either be 

behind or at the side because of the nature of the road. 

The Court went on:
16

 

... That is important evidence because it means that the “sleeve” concept 

behind the E2 activity area is unlikely to work in practice – the road is the 

wrong design for the concept and the activity in it is mainly vehicular, as 

Mr Barrett-Boyes agreed when the court put that to him.  The EAR is, after 

all, proposed to be an arterial road. 

[37] Mr Somerville QC argued that this was a very important piece of evidence 

and conclusion, both of which should have been taken into account by Judge 

Borthwick’s division when they reconvened. 

[38] Mr Somerville QC also relied upon findings by the Court in the Foodstuffs 

judgment that the proposed land use achieved integration and met the purpose of the 

Act.  He relied on three paragraphs from the Foodstuffs decision: 

4.5  Integrated management/comprehensive development 

Integration with surrounding land uses and zones 

[239]  The first important aspect of integrated management is identified by 

objective 12. It is to ensure that the Frankton Flats B zone is integrated with 

the surrounding uses and other Queenstown urban areas. There was little or 

no evidence to suggest that was not being achieved, as the joint statement of 
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the traffic engineers/transportation managers (already referred to) 

establishes. 

[240]  Greater emphasis was placed by QCL and the council on an alleged 

failure to "comprehensively" develop Lot 20 in conjunction with 

surrounding land. However, analysis of the evidence of Foodstuffs' witnesses 

does not bear that out. For example, the joint statement of the transportation 

engineers records their agreement: 

•  ... that the Glenda Drive driveway upgrade project including the 

Eastern Access Road and Road 2, will be able to proceed as 

programmed during the 2012-13 construction season without 

requiring a decision on Plan Change 19. 

• ... that the pedestrian facilities provided for access into and 

within the proposed sites will provide a good level of service. It 

is agreed that the pedestrian crossings of the right-of-way are 

adequate and do not provide the "dead end" suggested by Mr 

Denney. 

• it does not interfere with the location and layout of the EAR and 

Road 2, thus connecting streets efficiently; 

 •  it enables mixed uses within the Frankton Flats B zone while 

providing for travel demand management; 

 •  it ensures that land use and public access and transport is 

integrated  

... 

5.  Outcome 

5.1  Under the operative district plan 

[280]  We have no difficulty with granting a resource consent under the 

operative district plan. Despite the fact that the area is zoned Rural 

General, we have found that it is surrounded by urban activities and 

falls into the third (lowest) of the district's landscape categories. 

Further, the rural objectives in Chapter 5 of the operative district 

plan are replaced by a specific urban growth objective in Chapter 4. 

The site is in an area (Frankton Flats) which is clearly marked for 

urban development under objective (4.9.3)6 of that plan. All 

potential adverse effects have been sufficiently mitigated so that the 

important district-wide objectives as to landscape and protection of 

airport functioning (by avoiding reverse sensitivity effects) are met. 

In regard to the latter, we note that the Queenstown Airport 

Corporation was not even a party to the proceedings. The proposal is 

integrated into the roading network (specifically the EAR and Road 

2) as required by the first policy. Space for industrial activities in any 

expansion of the Glenda Drive zone is left to the east and south of 

the site and the proposal will help buffer those activities from the 

residential area also aimed for in the Frankton Flats objective. There 

would be a greater benefit under section 5 of the Act by granting 

consent, than there would from refusing it. 



 

 

[39] In the Cross Roads judgment, Judge Jackson’s division found large format 

retail (LFR) (known more colloquially as “big box retail”) south of Road 2 is 

probably desirable in urban design terms and for landscape reasons.
17

  As to 

integration, the same Court found:
18

 

[77]  The residential growth objective seeks residential growth sufficient 

to meet the district's needs. The first implementing policy is to enable "... 

urban consolidation ... where appropriate", and the second is to encourage 

new commercial development (inter alia) which " ... is imaginative ... urban 

design and ... integrat[es] different activities". The first is met because, as we 

shall see shortly, the later objective 6 expressly contemplates urban 

development of the Frankton Flats. As for the second policy, while nobody 

could claim that the trade retail store building is particularly imaginative, the 

policy is merely encouraging, not directive. Further, the proposal does 

integrate different activities in several ways: it contains several different 

types of activities (as defined in the district plan and discussed earlier) on the 

site itself; as a trade retail operation it will supply to local industry; and it 

would integrate car parking with the proposed Pak 'N Save on the adjacent 

land to the west; and finally (but importantly) it fits into the now nearly fixed 

road network (the EAR and Road 2) in this corner of the Frankton Flats... 

[40] Judge Jackson’s division was comfortable about inserting trade retail uses 

over the E2 and E1 zones, because it knew that the QLDC then appeared to support 

(though QCL opposed) the introduction of a “trade related retail overlay” 

diametrically opposite from the proposed Pak’nSave and Mitre 10 Mega, on land 

enclosed by the EAR, SH6 and Road 2.
19

   

[41] So Judge Jackson’s division in Cross Roads saw themselves as resolving an 

issue as to whether trade related retail should be placed north or south of Road 2, and 

concluded: 

[175] ...This decision would determine that large format trade retail is 

south of Road 2 rather than north.  As it happens, we have cogent evidence 

that is probably desirable in urban design terms, and for landscape reasons. 

[176] However, in the bigger picture for Frankton Flats (or at least the “B” 

zone) introduction of a trade retail centre either side of Road 2 (if that 

occurs) will not relevantly interfere with the development of a village/town 

centre further west.  That is because “Town Centres are pedestrian 

orientated, and it is necessary to ensure these attractive environments are not 

degraded by retail activities that are incompatible with their amenities.” 
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[42] As I will discuss further, one of the criticisms of this reasoning is that Judge 

Jackson’s Court was embarking on planning, rather than resolving a resource consent 

application.   

[43] Earlier in the Foodstuffs’ decision the Court appeared to remind itself that it 

was not engaged in planning: 

[45]  We remind ourselves here that while we heard some evidence about 

possible outcomes of the hearing on PC19(DV) we must strictly apply the 

objectives, policies and rules in the decisions version itself. We must not 

speculate on any witness’ (in this proceeding) improvements on PC19(DV) 

and/or with one possible exception - when predicting the reasonably 

foreseeable future environment - whether this is likely to be accepted by the 

(other division of) the Environment Court. We were also advised by the 

parties that, apart from the location of the EAR, all issues about PC19(DV) 

are still open for the court that heard the appeals on it to decide. Obviously 

that will affect the weight to be given to PC19(DV) if the proposal passes the 

gateway tests and we get to consider the substantive merits of the proposal 

(and if questions of weight arise). 

[44] In Cross Roads, it is apparent that Judge Jackson’s division was aware that its 

rulings in [175] and [176] were intruding into planning issues as to the content of 

PC19, because in the next paragraph they explain why they are doing this:
20

 

[177]  A further factor, which did not apply in the Foodstuffs case, is that 

this is a direct referral to the Environment Court. One of the principal points 

of the procedure is to have a speedy determination of the matter brought 

before the court. That would not be achieved if we adjourned this matter 

until 2013 while the appeals on PC19 are resolved. Further, we bear in mind 

that if the council had not agreed to the referral of CRPL' s application to the 

Environment Court, it would have had strict time limits within which to hear 

and notify the decision. Given that the direct referral was introduced in 2009 

to streamline processes, it would be unusual if Parliament intended 

applicants or the Environment Court to wait until a plan change is resolved, 

when the consent authority would have been obliged to proceed. We 

consider this is a strong indicator that we should decide now rather than 

wait. 

[45] Mr Somerville QC submitted that Judge Borthwick’s division’s decision, 

rejecting the location of the Pak’nSave and Mitre 10 Mega, was directly contrary to 

the findings in Judge Jackson’s division’s Foodstuffs decision that the proposed 

development was:
21
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... complementary and sympathetic to Road 2 to the north, the EAR to the 

west, and the proposed Mega Mitre 10 to the east.   

Further, that the finding in the PC19 decision, Judge Borthwick’s division, that larger 

retail units are unlikely to give rise to a high quality landscape was contrary to the 

findings in the Foodstuffs and Cross Roads decisions, that the proposals achieve 

integration and meet the purpose of the RMA.  The PC19 decision is also 

inconsistent with the findings in the Cross Roads decision, that large format retail 

south of Road 2 is probably desirable in urban terms and for landscape reasons. 

[46] I agree.  The PC19 decision favoured leaving the EAR in place.  That finding 

is directly contrary to the finding in Foodstuffs, that the sleeving concept would not 

work in practice.  Judge Borthwick’s division found the activity area E2 (the sleeve) 

was:
22

 

... the most appropriate way to achieve the purpose of the Act. 

[47] It might also be noted that Judge Borthwick’s division had at least two other 

reasons why it did not favour the Pak’nSave and the Mitre 10 Mega.  They were:  

first, that they did not want to have another “town centre” in the PC19 area: 

[555]  We conclude that AA-E3 would most likely develop as a fourth 

commercial centre and that its policies are strongly enabling of this result. 

However, there is nothing in its provisions that would ensure a mix of uses 

eventuates. At this location the Activity Area would be inconsistent with the 

District Council's policies which seek to keep the urban area compact 

(Section: District Wide Issues, clause 4.5.3, objective 1 and policies 1.1 and 

1.2). We also find that the unmet growth demand in retail activities (such 

that there is) should be located in AA-E2 and in a manner that complements 

and (reinforces the form and function of AA-Cl and that this would be the 

most appropriate way to. achieve the purpose of the Act.  

[556]  And we find the QLDC's Trade Retail Overlay would have the same 

result. 

[48] The context needs to be kept in mind.  On the west side of the EAR there was 

proposed to be a village with a mix of residence, retail and commercial uses.  Judge 

Borthwick’s division did not want a fourth commercial centre.  Nearby, already 

established, is the Remarkables Park town centre.  A second town centre was planned 

in PC19, west of the EAR.  This Court is not sure what counts as the fourth – it could 
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be the existing commercial activities at Frankton, at the major intersection on SH6, 

accessing the airport and the Frankton suburb, the extension of the Remarkables 

centre in PC35, or the main town centre, downtown.  It appears to this Court that 

Judge Borthwick’s division was taking judicial notice that a large supermarket and a 

Mitre 10 Mega, east of the EAR, whether north or south of Road 2, would inevitably 

attract a very large number of shoppers, which fact would in turn attract efforts by 

other retail businesses to locate in the same area, and thus put pressure to create by 

way of a series of resource consents another town centre of retail activity. 

[49] Second, that the QLDC plan already provides for large format retail, and 

specifically provides for it nearby in the Remarkables Park Scheme enabled by Plan 

Change 34:
23

 

[26]  By way of further context it is relevant to note the following, 

additional features in the wider environment: 

... 

(e)  the approximately 150 hectares Remarkables Park Special Zone 

(RPZ)located on the southern side of Queenstown Airport adjoining 

the Kawarau River. RPZ is being developed progressively for a mix 

of urban activities including residential, visitor accommodation, 

recreational, community, education, commercial and retail activities 

in accordance with a structure plan. The RPZ contains the largest 

shopping centre outside the Queenstown central business district 

(CBD) with a further 30,000m2 retail development enabled by the 

recently operative PC34. 

How Judge Borthwick’s division could have responded 

[50] In addition to the reasoning of Judge Borthwick’s division’s decision in Part 

3, I agree that Judge Borthwick’s division could have more directly engaged upon 

the reasoning of Judge Jackson’s division.  But it did not.  In this respect it did 

decline the opportunity to directly consider whether or not to adopt the analysis and 

the conclusions of Judge Jackson’s division as to the practicality of “sleeving”, and 

the suitability of the proposed Pak’nSave and Mitre 10 Mega to the road network, to 

resolve the introduction of trade related retail east of the EAR, in the PC19, and 

either north or south of Road 2. 
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  At [26](e). 



 

 

[51] Before turning to a closer examination as to whether this failure was an error 

of law, it is important to note, before we leave the findings of the respective Courts, 

some of the phrasing of the conclusions of the Courts.   

[52] The finding in [91] of Foodstuffs is that: 

...the proposed development is complementary and sympathetic to Road 2 to 

the north, the EAR to the west, and the proposed Mega Mitre 10 to the east.  

(Emphasis added) 

The finding as to the sleeve is that:
24

 

The “sleeve” concept behind the E2 activity area is unlikely to work in 

practice...        (Emphasis added) 

The finding as to amenities was:
25

 

...there is not much in it aesthetically. 

And:
26

 

...the effects on the amenities of the likely future environment in general and 

street amenities in particular will not be adverse. 

As to urban design, it was:
27

 

We are satisfied that overall a high standard of urban design has been 

achieved... 

[53] This can be contrasted with the phrasing in the PC19 decision, where Judge 

Borthwick’s division’s reasoning found that the E2 zone was:
28

 

... the most appropriate way to achieve the purpose of the Act. 

(Emphasis added) 
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Resolution of the SPL appeal issues 

Judge Borthwick’s division’s statutory task 

[54] Judge Borthwick’s division was exercising functions given to territorial 

authorities under the Act in ss 31 and 32, particularly ss 31(1)(a) and 32(3) which 

provide: 

31  Functions of territorial authorities under this Act 

(1)  Every territorial authority shall have the following functions for the 

purpose of giving effect to this Act in its district: 

 (a)  the establishment, implementation, and review of objectives, 

policies, and methods to achieve integrated management of the 

effects of the use, development, or protection of land and 

associated natural and physical resources of the district: 

32  Consideration of alternatives, benefits, and costs 

... 

(3)  An evaluation must examine— 

 (a)  the extent to which each objective is the most appropriate way 

to achieve the purpose of this Act; and 

 (b)  whether, having regard to their efficiency and effectiveness, the 

policies, rules, or other methods are the most appropriate for 

achieving the objectives. 

(Emphasis added) 

[55] Judge Borthwick’s division was addressing the content of a scheme change in 

respect of the Frankton Flats, which change itself had to be fitted into the goal of 

achieving integrated management of the natural and physical resources of the 

QLDC’s district.  See s 31(a).  This means that this division of the Environment 

Court was obliged by law to have a district-wide perspective addressing the function 

of PC19 in meeting the needs of the whole of the district, as well as a narrower focus 

of a good utilisation of the land within the bounds of PC19, undeveloped rural land 

to be urbanised. 

[56] The RMA provisions do not provide only one right answer as to how to do 

that.  Any number of solutions might achieve appropriate integrated management.   



 

 

[57] The RMA objective is “the most appropriate way” to achieve the purposes of 

this Act.  See above, ss 32(3)(a) and (b).  The phrase “the most appropriate” 

acknowledges that there can be more than one appropriate way to achieve the 

purpose of the Act.  The task of the territorial authority is to select the most 

appropriate way, the one it considers to be the best.  That is inherently a decision, 

upon which reasonable persons can differ, known to lawyers as a question of degree.  

That task passed to Judge Borthwick’s division on appeal.  That task was never 

within the jurisdiction of Judge Jackson’s division. 

[58] This task of the territorial authority is taken on by the Environment Court 

because the statute gives a right of appeal to the Environment Court from judgments 

by the territorial authorities as to this matter.  The Environment Court is not given 

the power to initiate any new plan change. 

[59] That is why we read Judge Borthwick’s division applying the standard “the 

most appropriate way” in its deliberations.  It is also why we do not see Judge 

Jackson’s division applying that standard. 

Judge Jackson’s division’s statutory task 

[60] Judge Jackson’s division was applying two different sections of the RMA, 

ss 104D and 104.  It is part of the scheme of the RMA that resource consents are not 

required if activities are permitted.  They are only required for activities which are 

not permitted.  This distinction between permitted activities and then a range of 

activities which have varying difficulties of being approved is a policy which dates 

back to the predecessor Act, the Town and Country Planning Act 1977, and before 

that to the Town and Country Planning Act 1953.  Under the 1977 Act, one had 

permitted uses, controlled uses, conditional uses and specified departures. 

[61] Under the RMA there is a broader range: permitted activities, controlled 

activities, restricted discretionary activities, discretionary activities and non-

complying activities and prohibited activities.
29
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  Section 77A(2). 



 

 

[62] In common with all of the statutes, and particularly under the RMA, different 

tests apply depending on the classification of the activity under the operative and any 

proposed applicable plans.
30

 

[63] All applications for resource consent have to be examined against the state of 

the plans as they are at the time the application is being considered.  As Judge 

Jackson’s division reminded itself in [45] of the Foodstuffs decision, set out above. 

[64] But as we have seen, in the exigencies of the long delays in the Cross Roads 

decision, at [177], Judge Jackson’s division consciously went beyond the normal 

bounds of restraint into resolving what were really planning issues as to whether 

there should be any trade related retail activity east of the EAR, and, if so, where?  

These being live issues before another division of the Environment Court, as Judge 

Jackson’s division knew at the time they were considering the resource consent. 

[65] In this regard, counsel for QLDC submitted that Judge Jackson’s division was 

taking into account irrelevant considerations under s 104 when it took into account 

submissions to amend proposed plan PC19 (DV), which were a matter for evaluation 

and judgment by the territorial authority under ss 31 and 32, and on appeal to the 

Environment Court, but which were completely outside the jurisdiction given to a 

consent authority under s 104, or on appeal therefrom to the Environment Court. 

[66] This context is not directly relevant to the question of whether there is any 

error of law on the part of Judge Borthwick’s division.  But is, in my view, a partial 

explanation of the reaction of Judge Borthwick’s division to Judge Jackson’s 

division’s evaluations of planning issues that were placed before Judge Borthwick’s 

division, where it called those views “obiter”.
31

 

The law - like for like – a relevant/mandatory consideration 

[67] The critical issue in this appeal is whether or not Judge Borthwick’s division 

was obliged by law to take into account Judge Jackson’s division’s examination of 

these common issues. 
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[68] Whether or not Judge Borthwick’s division had to take into account these 

common issues is a novel question.  Counsel before me agreed that nothing like this 

set of circumstances has arisen before in New Zealand in any of the authorities.  

Counsel were not able to find authorities from any other jurisdiction which might 

assist the Court.  The problem appears to be a consequence of two different divisions 

of the one Court addressing the same subject matter contemporaneously.   

[69] It is necessary then to go back to first principles to place Mr Somerville QC’s 

argument, that Judge Borthwick’s division was obliged to consider the analysis and 

conclusions of Judge Jackson’s division.   

[70] Judge Borthwick’s division was exercising a statutory discretion, given in 

ss 31 and 32, as to the content of PC19, albeit on appeal from the territorial 

authority’s exercise of a statutory discretion.  Its decision is now on appeal, limited 

to error of law.  The principles guiding the exercise of statutory discretion do not 

differ depending on whether the exercise is being judicially reviewed, or heard on 

appeal.
32

 

[71] The classic statement as to what considerations are relevant and mandatory is 

in the judgment of Lord Greene, Master of the Rolls, in Wednesbury
33

 as set out by 

the Privy Council in the case of Mercury Energy Limited v Electricity Corporation of 

New Zealand Ltd.
34

  Lord Greene MR in the Wednesbury case said at 228-230 that 

the Courts: 

... can only interfere with an act of executive authority if it be shown that the 

authority has contravened the law. It is for those who assert that the local authority 

has contravened the law to establish that proposition. .. It is not to be assumed prima 

facie that responsible bodies like the local authority in this case will exceed their 

powers; but the court, whenever it is alleged that the local authority have 

contravened the law, must not substitute itself for that authority.  It is only 

concerned with seeing whether or not the proposition is made good. When an 

executive discretion is entrusted by Parliament to a body such as the local authority 

in this case, what appears to be an exercise of that discretion can only be challenged 
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in the courts in a strictly limited class of case. ... it must always be remembered that 

the court is not a court of appeal. ... the law recognizes certain principles upon which 

that discretion must be exercised, but within the four corners of those principles the 

discretion ... is an absolute one and cannot be questioned in any court of law. 

What then are those principles?  They are well understood. ... The exercise of such a 

discretion must be a real exercise of the discretion. If, in the statute conferring the 

discretion, there is to be found expressly or by implication matters which the 

authority exercising the discretion ought to have regard to, then in exercising the 

discretion it must have regard to those matters. Conversely, if the nature of the 

subject-matter and the general interpretation of the Act make it clear that certain 

matters would not be germane to the matter in question, the authority must disregard 

those irrelevant collateral matters. ...   

[72] These principles are extended in New Zealand by the judgment of Cooke J, 

as he was, in CREEDNZ Inc v Governor-General.
35

   In that decision, Cooke J 

distinguished between mandatory considerations that have to be taken into account, 

and a consideration which can be taken into account but which is not mandatory.  

The context of that case was judicial review of an administrative order, called the 

National Development Order, applying the National Development Act 1979 to give 

approval to the construction of the aluminium smelter at Aramoana.  One of the 

arguments before the Court was that the Government was determined to give 

authority for the go-ahead for the Aramoana smelter, even though the project would 

have dire effects on the New Zealand economy.  When analysing what 

considerations were taken into account by the Ministers (and there was scant 

material), Cooke J said:
36

 

A point about the legal principle invoked by the plaintiffs should be 

underlined.  It is a familiar principle, commonly accompanied by citation of 

a passage in the judgment of Lord Greene MR in [Wednesbury Corporation]:  

“If, in the statute conferring the discretion, there is to be found expressly or 

by implication matters which the authority exercising the discretion ought to 

have regard to, then in exercising the discretion it must have regard to those 

matters.” 

He then also cites in support Lord Diplock in Secretary of State for Education and 

Science v Tameside Borough Council.
37

   Then Cooke J goes on:
38
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What has to be emphasised is that it is only when the statute expressly or 

impliedly identifies considerations required to be taken into account by the 

authority as a matter of legal obligation that the Court holds a decision 

invalid on the ground now invoked.  It is not enough that a consideration is 

one that may properly be taken into account, nor even that it is one which 

many people, including the Court itself, would have taken into account if 

they had to make the decision.  And when the tests are whether a work is 

likely to be in the national interest and is essential for one or more of the 

purposes specified in s 3(3), it is not easy to assert of a particular 

consideration that the Ministers were legally bound to have regard to it. 

[73] It is important in this context that review for error of law is confined to 

requiring the decision-maker to consider matters which expressly or by implication 

the decision-maker “ought to have regard to”, or conversely “would not be 

germane”.   

[74] Refining the point, the issue becomes whether the reluctance of Judge 

Borthwick’s division to engage with the analysis of Judge Jackson’s division is a 

failure to take into account a mandatory relevant consideration?   

The authorities on like for like 

[75] The High Court has previously held that the Town and Country Planning 

Appeal Boards are  

... not bound by its previous decisions, and is free to consider each case on 

its own facts and merits...
39

   

[76] Mr Somerville QC argued that where two divisions of the same Court are 

examining the same issue, then, in principle, both Courts should strive to agree.   

[77] Mr Somerville QC submitted that a failure to act consistently gives rise to a 

ground of review on these Wednesbury administrative law principles.  In 

Pharmaceutical Management Agency Ltd v Roussel Uclaf Australia Pty Ltd 

Blanchard J said:
 40

 

Inconsistency can be regarded as simply an element which may give rise or 

contribute to irrationality in the result of the process. 
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[78] In the same case, Thomas J, in his dissenting decision, agreed with the 

majority view in this respect, saying:
41

 

...the notion that like should be treated alike has been an essential tenet in the 

theory of law. 

Thomas J went on to say that he did:
42

 

... not doubt ... for a moment that it is an established principle of 

administrative law that a statutory body must act consistently towards those 

in the same situation unless the unequal or different treatment can be 

justified on a rational basis. 

Thomas J then went on to say:
43

 

... that the principle in issue derives from the fundamental notion inherent in 

the rule of law that like is to be treated alike.  In essence, a statutory body 

which fails to carry out its power or exercise its discretion even-handedly 

where there is no justification for acting otherwise abuses its powers or 

exercises its discretion wrongly. 

[79] Mr Somerville QC cited the Privy Council in Matadeen v Pointu,
44

 where the 

Privy Council were discussing the notion of even-handedness as one of the building 

blocks of democracy, and said: 

...treating like cases alike and unlike cases differently is a general axiom of 

rational behaviour.  It is, for example, frequently invoked by the courts in 

proceedings for judicial review as a ground for holding some administrative 

act to have been irrational. 

[80] Mr Somerville QC’s argument is also reflected by the practice of common 

law Courts of “coordinate jurisdiction”, not to differ one from the other.
45

  In the 

case of In re Howard’s Will Trusts,
46

 a Mr Howard had devised valuable properties to 

his trustees, on trust for his wife for life, and after her death, for his daughter, his 

only child, with remainders over his grandchildren.  Mr Howard wanted to retain the 

surname and arms of Howard over generations.  The trust had a complicated clause 
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which essentially required the grandchildren acquiring these estates to change their 

surname if necessary to Howard.  At least one of the grandchildren had refused to do 

that, and the question was whether or not they had forfeited their entitlement to the 

property.  This raised an argument that it was against public policy, to force a name 

onto a person, so these provisions were ineffectual.  Wilberforce J, sitting at first 

instance, later to become Lord Wilberforce, said as an observation:
47

 

...it is evidently undesirable that on a subject so much a matter of 

appreciation different judges of the same Division should speak with 

different voices. 

[81] Wilberforce J did not have to explain what was “evidently undesirable”.  It 

goes to the question of public confidence.  Two Courts of equal standing should not 

speak with different voices. 

[82] In Murphy v Rodney District Council,
48

 one of the issues was whether 

another resource consent application would be more likely to be granted, out of 

consistency with a decision consenting to the proposal before the Court – that is to 

say, the precedent effect.  Baragwanath J said:
49

 

[39] It does not follow from the fact that rigid precedent is unattainable 

that no regard may lawfully be had to broadly similar decisions.  To say that 

is not to import into environmental decision making the rigid doctrine of 

precedent... that would be impossible and indeed undesirable given the wide 

variety of facts, the number and range of decision makers, and the cost and 

delay of marshalling precedents.  But “justice involves two factors – things, 

and the persons to whom the things are assigned – and it considers that 

persons who are equal should have assigned to them equal things” (Aristotle, 

Politics (1952), p 129).  Human experience is that not to treat similar cases 

alike will give rise to suspicion and a deep sense of injustice which it is the 

duty of the Courts, as well as others who make decisions on behalf of the 

public, to avoid. 

[83] There is no doubt that in this case Foodstuffs and Cross Roads have, in a 

broad sense, a right to have a sense of grievance after they have been granted 

resource consents for their proposals only to see that these proposals are not adopted 

and provided for in PC19.  They are seeing, in a broad sense, one division of the 
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Environment Court supporting their proposals and another division being hostile to 

them.  This does not encourage confidence in the judicial system. 

[84] One of the central issues for judgment in this case is whether the distinction 

between ss 104 and 104D on the one hand (Foodstuffs and Cross Roads), and by ss 

31 and 32 on the other (PC19), is sufficient to justify different merit judgments on 

the Pak’nSave and Mitre 10 Mega proposals.   

Resolution of like for like issue 

[85] As is apparent from the dicta cited above, like for like is a common law 

principle.  It can be, and is, correctly applicable to the application of statutes.  This is 

because all statutes are enacted into a common law legal system.  The Courts bring 

to the interpretation of statutes the basic principles of justice which lie at the heart of 

the common law system, and will apply those subject only to directions from the 

contrary from Parliament. 

[86] All Judges are very alive to the importance of maintaining public confidence 

in adjudication, both of common law and statutory cases.  Much of the reasoning of 

Judges in cases compares previous decisions for their similarity to assist guiding the 

adjudication to the just solution of the problem. 

[87] The issue in this case was to what extent the issues were so common as to 

make it relevant for Judge Borthwick’s division to consider the reasoning and 

conclusions of Judge Jackson’s decision.   

[88] There is an aphorism used by practitioners of regulatory law, that “the 

answer you get depends on the question you ask”.  It is critical when one applies a 

regulatory statute to apply the test set in the statute.  Regulatory statutes are very 

carefully drafted with that in mind.  They are drafted, of course, on political direction 

by the relevant Ministers of the Crown, but by professionals who understand the 

subject matter and choose language which sets very carefully the test to be applied. 



 

 

[89] The RMA is a very complex statute.  Significantly more complex than its 

predecessors, the Town and Country Planning Act 1977 and the Water and Soil 

Conservation Act 1967.   

[90] The RMA, as enacted and amended, like its predecessors, reveals a 

compromise between regulating activities according to plans, and allowing 

departures from plans.  As originally enacted, consent authorities were given an 

obligation to have regard to all planning instruments, whether operative or 

proposed.
50

  As already noted in the RMA, activities are set on a graduating scale for 

ease of implementation, with or without regulatory consent, from permitted onto 

controlled activities (the first does not need consent and the second will get consent) 

and thereafter to a rising scale of restricted discretionary, discretionary, non-

complying until prohibited activities.
51

  The task of granting resource consents is 

treated as a separate task under the RMA, via s 104, than the task of determining the 

content of plans, ss 31 and 32.  This distinction is material in this case, for the 

reasons which follow.  Coupled with the particular context of this case, the 

distinction between these sections means that Judge Borthwick’s division was not 

obliged by law to consider Judge Jackson’s division’s reasoning. 

[91] In some contexts, when large scale proposals are pursued by way of resource 

consent, granting them consent can have enduring consequences for the content of 

plans.  This is essentially the contextual setting in this case, because the 

establishment of a Pak’nSave and Mitre 10 Mega complex and associated car 

parking, east of the EAR, has to be seen in a wider framework, where PC19 is 

already proposing a town centre to the west of the EAR, and beyond Glenda Drive, 

on the other side of the airport, there is another town centre, the Remarkables Park.  

Now, of itself, of course, a Mitre 10 Mega and Pak’nSave would not be of itself a 

commercial or town centre, but, as already noted in [555], Judge Borthwick’s 

division was concerned that allowing these retail activities to locate at the 

intersection of the EAR and proposed Road 2 could generate another commercial 

centre, indeed a “fourth”. 
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[92] Reading Judge Jackson’s division’s decision, there is no sense that it is 

deciding whether or not to grant the resource consent in a wider framework, 

embracing considerations as to the number of commercial centres to be seen as 

appropriate for Queenstown.  Rather, Judge Jackson’s division’s decision focuses 

upon the objectives and policies of PC19, but does not address the function of PC19 

relative to other parts of the Queenstown district.  This is natural enough, as resource 

consent applications tend to be examined in the context of the immediate 

environment into which the proposed activity is to be placed. 

[93] The sleeve of the EAR, and the associated traffic issues, was a common issue 

nonetheless that the two divisions had to examine.  Integrated design, and 

particularly the bulk and location of buildings was another common issue.  It was 

probably inevitable that Judge Jackson’s division had to comment on the proposal of 

a Trade Retail Overlay nearby, in the PC19 issues. 

[94] Judge Borthwick’s division could have discussed Judge Jackson’s division’s 

reasoning and conclusions in regard to those two sub-topics of the sleeve and 

integrated design more expansively than it did.   

[95] Paragraph [127] of Judge Borthwick’s division does read as essentially 

dismissive.  It includes implicitly a criticism that some of Judge Jackson’s findings 

went beyond the proper scope of an enquiry as to the merit of a resource application.  

That is how I read the phrase “(and obiter)”.  But I think [127] should be read with 

the following paragraphs, [128], [129] and [130], which I think contain more reasons 

why Judge Borthwick’s division did not find anything helpful in Judge Jackson’s 

division’s decision.  The rejection is further explained by Judge Borthwick’s division 

rejecting the proposal of a trade retail overlay zone, anywhere east of the EAR, that 

is on the same side of the EAR as the Pak’nSave and Mitre 10 Mega proposals.  

Judge Borthwick’s division’s decision was concerned about the proposed activity 

area E3 (which would absorb both the Pak’nSave and the Mitre 10 Mega and 

QLDC’s proposed area for yard-based retail) as accommodating large format retail 

(LFR) activities in a non-town centre arrangement.
52

  Judge Borthwick’s division 

was satisfied that the growth demand for hardware, building and garden supplies 
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could be accommodated within the existing zones or consented development.
53

  The 

Court was concerned that if E3 was intended to accommodate activities of this sort, 

then it would provide floor space supply which would exceed the unmet growth 

demand for all sectors of retail activity.
54

  That led to important later conclusions, 

which I have been explaining are relevant ultimately to understanding [127] through 

to [132]; these conclusions are [557] to [560]: 

Outcome 

[557]  On the evidence provided we are not satisfied that AA-E3 or the 

proposed Trade Retail Overlay would give effect to the objectives and 

policies of the operative District Plan, and if a fourth commercial centre 

node emerges then it is likely to be inconsistent with those provisions. In 

short, we conclude that the AA-E3 objective is not the most appropriate way 

to achieve the purpose of the Act. 

[558]  We may have reached a different view on whether there should be 

provision for a Trade Retail Overlay had Remarkables Park Ltd (supported 

by SPL) not successfully applied for a private plan change enabling up to 

30,000m
2
 additional retail floorspace at the Remarkables Park Zone located 

near the periphery of its existing centre. PC34 (now operative) is to enable 

future expansion of the commercial centre, including large format retail 

activities. In making our determination on all activities areas we have taken 

into consideration that there is zoned land to accommodate large format 

retail activities in the Remarkables Park Zone. 

[559]  It follows from all our findings that we reject SPL's relief to zone its 

land AA-E3.  

[560] And we reject the Trade Retail Overlay. 

[96] I think there is no doubt that Judge Borthwick’s division was very alive to the 

reasoning of Judge Jackson’s division as to the merits of a Pak’nSave and Mitre 10 

Mega, but did not agree, principally because of its reluctance to introduce trade retail 

activity on SPL’s land, the subject of E3, which proposed zone includes the 

Pak’nSave and Mitre 10 Mega proposal.  That judgment was made looking at a 

bigger picture than the naturally limited focus of Judge Jackson’s division. 

[97] In this context then, I think the correct classification is that it was 

permissible, but not mandatory, for Judge Borthwick’s division to engage in the 

reasoning and resolution of Judge Jackson’s division when examining these two 

resource consent applications.  The extent of their engagement and the reasons they 
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gave are a sufficient response, and do not amount to a refusal to take into account 

mandatory relevant considerations, and so are not an error of law. 

[98] As a precaution, I turn to treat the like for like obligation as potentially 

separate from an identification of relevant considerations.  If it is not already clear, 

the like for like obligation can in some contexts make relevant considerations 

mandatory.  I have found that they are not mandatory.  But if I am wrong, and there 

is a separate and independent like for like obligation, I am now considering that 

separately.  In this context, I am putting CREEDNZ to one side, the Wednesbury 

dictum to one side, and focussing solely on the common law principle that a Court 

should not differ with the views of a peer Court (co-ordinate Court).   

[99] For reasons I have already canvassed, the tasks set the two different divisions 

are, to an RMA lawyer, two quite distinct tasks.  I readily acknowledge, however, 

that to non RMA specialists that has to be explained. 

[100] Quite independently of the common law principle, depending on the context, 

there can be reasons within the scheme and structure of the RMA which would 

encourage, where the context makes it possible, and desirable, for common decision-

making when a proposal is the subject both for consideration under a proposed plan 

change and consideration as a resource consent.  I have found above that Judge 

Borthwick’s division could have considered Judge Jackson’s division’s views on the 

“sleeve” of the EAR, and the reasonableness of a trade retail overlay east of the 

EAR.  The issue is whether that is possible and useful in this context, and 

unilaterally mandatory. 

[101] It is possible to draw a meaningful distinction between the architecture of the 

RMA and the detail.  Like many regulatory statutes, the RMA has had a lot of detail 

poured into it since its enactment, which has to a degree obscured its architecture.  

But its architecture does essentially remain via ss 31, 32, 74 and 104.  

[102] The hierarchy of the statutory instruments running off the RMA, are set out in 

sequence in s 104(1)(b): 

104  Consideration of applications 



 

 

(1)  When considering an application for a resource consent and any 

submissions received, the consent authority must, subject to Part 2, 

have regard to– 

... 

 (b)  any relevant provisions of— 

  (i)  a national environmental standard: 

  (ii)  other regulations: 

  (iii)  a national policy statement: 

  (iv)  a New Zealand coastal policy statement: 

  (v)  a regional policy statement or proposed regional 

policy statement: 

  (vi)  a plan or proposed plan; and 

[103] Just looking at s 104(1)(b), one can see at a glance that those are all 

standards, regulations, policies and plans for which there is political accountability.   

[104] Political accountability is not only intended by the RMA, it is inevitable.  For 

there is no coherent set of ethics or values which dictates when resources are to be 

developed, for what purpose, and how, or whether or not they should be left alone.  

The values collected in Part 2 conflict with each other.  For example, there is no 

necessary or best resolution of the inevitable tension between conservation and 

development.  It is the context which drives the weight given to one value over the 

other.  All communities have to provide for activities which many people do not 

want in their back yard (NIMBY).  The RMA does not leave development to market 

forces.  It is no accident then that the question of granting consents or not is required 

by s 104 to be judged only after having had regard to the contents of all relevant 

plans, operative or proposed.   

[105] Of course the contents of plans can reflect the origins of plan changes which 

might be private plan changes.  And they can reflect provisions amended or inserted 

by the Environment Court on appeal.  But, as I have already occasioned to mention, 

the Environment Court’s jurisdiction is that of the territorial authority. 



 

 

[106] It is in this context that there is normally a deference given by the 

Environment Court to the responsibilities of the territorial authorities, and where 

appropriate Central Government, to the policy decision reflected in the plans, 

operative or proposed.
55

   

[107] In this case, one of the reasons why Judge Borthwick’s division did not 

engage with Judge Jackson’s division’s decision is that it considered that Judge 

Jackson’s division had gone too far beyond having regard under s 104, into 

expressing views on the desirable content of the proposed plan PC19 planning 

issues.  That is the context of the use of the term “obiter”.  For example, whether or 

not there should be a sleeve concept on both sides of the EAR is fundamentally a 

planning issue.  It extends well beyond the site of the Pak’nSave, which occupies 

only part of the proposed sleeve.  Judge Borthwick’s division regarded that as a 

concept which is still a work in progress.   

[108] I think in the context of this case, Judge Borthwick’s division was entitled to 

be essentially dismissive in [127] of the relevance of the reasoning of Judge 

Jackson’s division, on the sleeve, on trade retail activity east of the EAR, and on the 

design management of the EAR neighbourhood – all being matters in issue as to the 

content of PC19.  Second, to engage on these issues would be to be bedevilled by the 

complication of no clear overlap of witnesses, but most importantly by the different 

question asked by s 32 analysis from s 104 analysis. 

Conclusion on SPL’s appeal 

[109] For these reasons, I find that SPL’s appeal fails.  There is no error of law by 

reason of a failure to have regard to a similar decision.   

Foodstuffs’ appeal 

[110] Foodstuffs argue that [84] of Hawthorn required Judge Borthwick’s decision 

to include in the environment of PC19 a supermarket and hardware retail activities 

on the proposed site.  This is because resource consent had been granted to them, and 

the consents were likely to be implemented.  Section 104(1)(a) expressly provides 
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that a consent authority must have regard to the environment before allowing any 

activity.   

[111] The purpose of district plans is to assist territorial authorities to carry out 

their functions in order to achieve the purpose of the Act.
56

 

[112] The purpose of a territorial authority’s plan is to “establish and implement 

objectives, policies and methods to achieve integrated management... of the land and 

associated natural and physical resources of the district.”
57

  Where some of that land 

is already the subject of resource consents likely to be implemented, and the plan has 

not yet been made for that locality, it is natural enough that the territorial authority 

has to write a plan which accommodates the presence of that activity. 

[113] For this reason, it is a very significant decision whether or not Judge 

Borthwick’s division’s decision settles the provisions of PC19, accommodating the 

Pak’nSave and Mitre 10 Mega activities as proposed by SPL and Foodstuffs, or not.  

Judge Borthwick’s division declined to take these resource consents into account at 

all.  It distinguished [84] of Hawthorn as having no application to its situation. 

[114] There was some difference between counsel as to whether or not Judge 

Borthwick’s division had found as a fact that the two resource consents were not 

likely to be implemented.  Or rather had found that it was not possible to find it a 

fact whether or not they were not likely to be implemented, by reason of the 

uncertainty of the appeals.  

[115] In my view, the Court of Appeal in Hawthorn intended [84] to be a real world 

analysis in respect of resource consent applications.  The setting of the case was of 

application for resource consents, under s 104, not the application of ss 31 and 32. 
58

  

That is also reflected in [84], “at the time a particular application is considered”.  

The Court of Appeal in Far North District Council v Te Runanga-O-Iwi O Ngati 
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  Section 72. 
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  Section 31(1). 
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  Not so in the case of allowing for permitted uses, for as the Court of Appeal explained, both in 

the Hawthorn and the recent Carrington decision, the assumption that permitted uses will be 

taken advantage of is not a likelihood assumption. 



 

 

Kahu recently applied Hawthorn [84], but again in the context of the application for 

resource consents, not in the planning context of ss 31 and 32.
59

   

[116] When a territorial authority is deciding the plan for the future, there is 

nothing in the Act intended to constrain a forward-looking thinking.  A similar point 

was made by Judge Borthwick’s division, when distinguishing [84].  (See [122] of 

their reasoning set out above).  Within that paragraph they said: 

[122] ...Unlike Hawthorn Estate Ltd (cited to us by SPL and Foodstuffs) 

this court is not concerned with how the environment may be modified by 

the utilisation of rights to carry out permitted activities under the District 

Plan. Indeed the proposed modification of the existing environment is the 

subject matter of these plan change proceedings. Hawthorn Estate Ltd is 

therefore distinguishable on its facts. 

[117] In any event, if I am wrong on that point, the likely to be implemented test in 

[84] was intended to be a real world analysis, as is confirmed by [42] of the 

Hawthorn decision which ends with the word “artificial”: 

[42] Although there is no express reference in the definition to the future, in 

a sense that is not surprising. Most of the words used would, in their 

ordinary usage, connote the future. It would be strange, for example, to 

construe “ecosystems” in a way which focused on the state of an ecosystem 

at any one point in time. Apart from any other consideration, it would be 

difficult to attempt such a definition. In the natural course of events 

ecosystems and their constituent parts are in a constant state of change. 

Equally, it is unlikely that the legislature intended that the inquiry should be 

limited to a fixed point in time when considering the economic conditions 

which affect people and communities, a matter referred to in para (d) of the 

definition. The nature of the concepts involved would make that approach 

artificial. 

[118] Treated as a wholly practical issue, which is what I think Judge Borthwick’s 

division did, the Court was faced with a very uncertain situation.  It knew the 

resource consents were under appeal.  As a result, it found that they could not assess 

likelihood.  This is clear from [131], set out above, being the conclusion, because it 

involves speculation as to the High Court appeals ([124], set out above). 

[119] Recognising this, Mr Soper argued that the law requires the fact of the appeal 

to be ignored.  He relied on s 116(1) which provides: 
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116  When a resource consent commences 

(1)  Except as provided in subsections (1A), (2), (4), and (5), or section 

116A, every resource consent that has been granted commences— 

 (a)  when the time for lodging appeals against the grant of the 

consent expires and no appeals have been lodged; or 

 (b)  when the Environment Court determines the appeals or all 

appellants withdraw their appeals— 

unless the resource consent states a later date or a determination of the 

Environment Court states otherwise. 

And on r 20.10(1)(a) of the High Court Rules, which provides: 

20.10  Stay of proceedings 

(1)  An appeal does not operate as a stay— 

 (a)  of the proceedings appealed against; or 

 (b)  of enforcement of any judgment or order appealed against. 

[120] He argued that Hawthorn’s analysis extended to the obligations being met by 

a territorial authority in relation to district plans, as well as to considering whether to 

grant resource consents.  He relied on [48] and [49] in Hawthorn: 

[48]  The requirements of ss 5, 6 and 7 must be complied with by all who 

exercise functions and powers under the Act. Regional authorities must do 

so, when carrying out their functions in relation to regional policy statements 

(s 61) and the purpose of the preparation, implementation and administration 

of regional plans is to assist regional councils to carry out their functions “in 

order to achieve the purpose of this Act”. Further, the functions of regional 

councils are all conferred for the purpose of giving effect to the Act (s 

30(1)). Consistently with this, s 66 obliges regional councils to prepare and 

change regional plans in accordance with Part II. 

[49] The same obligations must be met by territorial authorities, in relation 

to district plans. The purpose of the preparation, implementation and 

administration of district plans is, again, to assist territorial authorities to 

carry out their functions in order to achieve the purpose of the Act. Similarly, 

the functions of territorial authorities are conferred only for the purpose of 

giving effect to the Act (s 31) and district plans are to be prepared and 

changed in accordance with the provisions of Part II. There is then a direct 

linkage of the powers and duties of regional and territorial authorities to the 

provisions of Part II with the necessary consequence that those bodies are in 

fact planning for the future. The same forward-looking stance is required of 

central government and its delegates when exercising powers in relation to 

national policy statements (s 45) and New Zealand coastal policy statements 

(s 56). The drafting shows a consistent pattern. 



 

 

He also relied upon the decision of GUS Properties Ltd v Marlborough District 

Council,
60

 where the High Court held: 

... unless there is some good basis upon which a stay should be granted then 

it should be refused as the appeal of the appellant is from a decision of an 

experienced Tribunal which should be given effect to unless the appellant 

will lose the benefit of its appeal unless a stay is granted. 

[121] For these reasons, Mr Soper submitted that Judge Borthwick’s division was 

required to consider the likelihood of whether consents would be implemented on 

the basis of the factual evidence before the Court.  The Court had already found there 

was no compelling reason why the other associated resource consents would not be 

obtained.  In the absence of a stay there was no basis for the Environment Court to 

decline to determine whether consents would be implemented, and therefore exclude 

them from its consideration as to what constituted the relevant environment for PC19 

purposes. 

Analysis 

[122] There was no suggestion that the holders of the resource consents were 

seeking to implement them pending the appeals.  Judge Borthwick’s division was in 

a very difficult position.  If it did treat the environment the subject of the plan change 

as including a large supermarket and trade retail in that location, on the southeast 

side of the intersection of the EAR and proposed Road 2, then it would have had to 

adjust to all the ramifications of that.  It would not make particular sense and was 

likely to be incoherent to have incompatible plan change provisions applicable to the 

land. 

[123] It also took into account that, if the resource consents were upheld on appeal, 

they could be utilised, notwithstanding that the underlying zoning would not provide 

for the activity.  They did this when considering whether their preferred E1 and E2 

zoning rendered the SPL land incapable of reasonable use, an argument addressed to 

it under s 85 of the Act (not pursued on this appeal).  In [864], they said: 
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[864] ... It is our understanding that, if upheld on appeal, the land use 

consents granted by the Environment Court may be exercised 

notwithstanding that the underlying zoning would not provide for this 

activity. 

[124] It was suggested in argument that one of the options of Judge Borthwick’s 

division would have been to delay completing its decisions on PC19 until it knew the 

outcome of the appeal in the High Court.  But discussion on this point rapidly 

indicated that such an approach would also require allowing time for the Court of 

Appeal and the prospect that the issue might go through to the Supreme Court.  Years 

could pass.  All this has to be set against the context where PC19 started its life in 

2007, nearly seven years ago. 

[125] There are suggestions in Judge Jackson’s division that this delay is already a 

concern and embarrassment.
61

  It must be.  Parliament could never have intended 

that a territorial authority having designed a plan change and publicly notified it 

would then take seven years to receive submissions and form a judgment as to the 

most appropriate way to achieve the purpose of this Act.  It was not envisaged that 

appeals would unduly extend the process.  On the contrary, there are a number of 

sections intended to achieve speedy resolution of appeals.  Section 121(1)(c) 

provides: 

121  Procedure for appeal 

(1)  Notice of an appeal under section 120 shall be in the prescribed form 

and shall— 

 ... 

 (c)  be lodged with the Environment Court and served on the 

consent authority whose decision is appealed within 15 

working days of notice of the decision being received in 

accordance with this Act 

[126] This means that within three weeks any appeals from the territorial 

authority’s decision should be lodged with the Environment Court.  That presupposes 

efficient analysis of the issues arising by the appellant’s advisers. 
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[127] Section 269 of the RMA gives the Environment Court the power to regulate 

proceedings in such manner as it thinks fit, and has a goal of a fair and efficient 

determination of the proceedings.
62

   

[128] Section 272(1) provides: 

272  Hearing of proceedings 

(1)  The Environment Court shall hear and determine all proceedings as 

soon as practicable after the date on which the proceedings are 

lodged with it unless, in the circumstances of a particular case, it is 

not considered appropriate to do so. 

(Emphasis added) 

[129] Counsel before the Court partially explained the long delay.  The Court 

knows it was significantly affected by airport issues.  See Foodstuffs at [267]-[269].  

Whatever the explanation as to why this PC19 was not resolved soon after October 

2009, when the commissioners released a decision recommending PC19 be 

approved, and why it took until February 2012 before the appeal against the 

commissioners’ decision was heard, the predicament facing both divisions of the 

Court is manifest come the end of 2012. 

[130] It would be very hard for Judge Borthwick to have to justify in the public 

interest, let alone against the efficient policy of the RMA, abandoning delivering a 

decision on PC19 while awaiting appeals on the Foodstuffs and Cross Roads 

resource consents through the appellate Courts.  She did not.   

[131] On the other hand, if she was going to go ahead and assume that the resource 

consents were granted, and write a plan change, the provisions of which would adopt 

the logic and reasons of the grant of the resource consent, this could have nullified 

the outcome of the appeal process.  For if, as a result of the appeal process and the 

referral back, the resource consents were not granted, the parties favouring that 

outcome would be thwarted by the adoption of the challenged outcome in PC19. 

[132] I consider that Judge Borthwick’s division had in fact no choice but to keep 

going.   
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[133] It also needs to be kept in mind that the decision under appeal is an interim 

“higher order” decision.  There is still a lot of work left to be done, and a further 

hearing. 

[134] This next stage may be able to continue consistent with the contingencies that 

follow upon the now Court of Appeal litigation.  If the Court of Appeal reinstates the 

resource consents, then there may still be time for Judge Borthwick’s division to take 

them into account as likely to be implemented.  If the Court of Appeal dismisses the 

appeals, there may still be time for Judge Jackson’s division to reconsider the matter 

in the light of directions from the High Court.  If the Court of Appeal issues the 

decision between these two options, with further directions to Judge Jackson’s Court, 

there may likewise still be time for an urgent hearing by Judge Jackson’s division to 

accommodate that, before Judge Borthwick’s division completes the lower order 

matters. 

Conclusion on Foodstuffs’ appeal 

[135] There was no error of law on the part of the Environment Court declining to 

treat the resource consents as likely to be implemented.  For these reasons, the 

Foodstuffs appeal fails. 

General conclusion 

[136]   Both appeals are dismissed.  Costs reserved. 
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JUDGMENT OF GENDALL J  

Introduction 

[1] This is an appeal against a decision of the Environment Court refusing to 

partially strike out an appeal by the first respondent (“RFB”).
1
  RFB’s substantive 

appeal is against the decision of commissioners appointed by the second respondent 

(“Council”) by which the appellants (“Simons”) were granted consent pursuant to 

the Resource Management Act 1991 (“the RMA”) to take and use water for 

irrigation from Lake Pukaki or the Pukaki Canal for their farm properties Simons 

Hill Station and Simons Pass Station.  These consent applications were publicly 

notified at the same time as 159 other applications for similar activities in the 
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Upper Waitaki area.  RFB’s substantive appeal against the decision of the 

Commissioners cited adverse effects on landscape, terrestrial ecology and water 

quality.     

[2] RFB has additionally filed a cross-appeal relating to the Environment Court’s 

interpretation of s 120 of the RMA. 

[3] Simons’ strike out application sought to bring an end to RFB’s appeals so far 

as they raise issues which Simons’ claim are outside the scope of RFB’s submission 

on the consent applications, dated 28 September 2007 (“the 2007 submission”).  

Simons say that the 2007 submission was solely confined to issues related to 

compliance with the Waitaki Catchment Water Allocation Plan (“the Waitaki Plan”) 

relating to the area in question and the effects of the taking of water.  The Waitaki 

Plan, and the 2007 submission, it is said relate only to water allocation, whereas any 

issue relating to water allocation Simons contends has now been abandoned by RFB.   

[4] Simons maintains that the matters now proposed to be raised by RFB on its 

appeal relate only to the effects of the use and application of the water on terrestrial 

ecology and the landscape.  These are matters with which the Waitaki Plan did not 

deal, and which are, Simons says, outside the scope of the 2007 submission.   

[5] The substantive appeal is yet to be heard before the Environment Court as the 

outcome of the present appeal has the potential to influence the scope of that appeal. 

The appeal 

[6] The application by Simons for partial strike out of RFB’s substantive appeal 

in the Environment Court was two-pronged: 

(a) an appeal against the grant of a resource consent is constrained as to 

scope by the appealing party’s original submission lodged with the 

consenting authority. 



 

 

(b) the matters raised by RFB on its appeal to the Environment Court 

were not, as a matter of interpretation, within the scope of its 2007 

submission to the consent authority. 

[7] As to the former, the Environment Court agreed with Simons’ argument.  As 

to the latter, the Environment Court determined that the matters raised on appeal to 

the Environment Court fell within the purview of RFB’s 2007 submission, therefore 

circumventing the invocation of the former finding.  It was on this basis that the 

application for partial strike out failed, which in turn led to this appeal.  The grounds 

on which Simons now appeal are that: 

(a) the Environment Court incorrectly interpreted RFB’s 2007 submission 

as raising issues as to the effects on terrestrial ecology of Simons’ 

proposed use of the water. 

(b) the Environment Court wrongly interpreted the objectives and policies 

of the Waitaki Plan and reached incorrect conclusions as a result. 

(c) the Environment Court wrongly interpreted Policy 12 of the Waitaki 

Plan and therefore incorrectly concluded it was relevant. 

(d) the Environment Court was wrong to consider the adequacy or 

otherwise of an applicant’s AEE and its responses to s 92 requests as a 

consideration relevant to the scope of submissions made on the 

application for resource consent. 

(e) the Environment Court was wrong to hold that RFB’s statement of 

issues did not qualify its notice of appeal. 

[8] In response RFB submits: 

(a) the grounds of appeal disclosed by Simons are seeking to relitigate the 

findings of the Environment Court appeal under the guise of a 

question of law.  Accordingly, this appeal ought to fail as appeals to 

the High Court may only be on questions of law. 



 

 

(b) even if the grounds of appeal do legitimately disclose questions of 

law, these are immaterial when considered in the context of the factual 

findings of the Environment Court in its entirety. 

[9] The Council supports, to a greater or lesser extent, the position of Simons 

with respect to the appeal.  This judgment will therefore concentrate primarily on the 

submissions of Simons and RFB. 

The cross-appeal 

[10] RFB cross-appeals against the decision of the Environment Court on the basis 

that it was wrong to interpret s 120 of the RMA as constraining the scope of an 

appellant’s grounds of appeal to matters raised in its own original submission to the 

consenting authority. 

[11] In response, Simons and the Council submit that the cross appeal should fail 

on the basis that the interpretation of the Environment Court was correct. 

Issues for resolution 

[12] Despite the apparent complexity of this case, there are ultimately only two 

issues which this Court is required to resolve: 

(a) Did the Environment Court err in law in finding that RFB’s original 

2007 submission was sufficiently wide to encompass the grounds on 

which it appealed the granting of the resource consent to the 

Environment Court? 

(b) Was the Environment Court wrong to interpret s 120 of the RMA as 

meaning that an appeal to the Environment Court is constrained in 

scope by the original submission of the appellant to the consenting 

authority? 



 

 

The Environment Court decision 

The application 

[13] As previously stated, the application before the Environment Court was an 

application by Simons to partially strike out three of RFB’s appeals on the following 

grounds:
2
 

(a) the Court has no jurisdiction to entertain the appeals filed by Forest 

& Bird; 

(b) Forest & Bird’s submission on the notified applications for resource 

consent concern non-compliance with the Waitaki Catchment Water 

Allocation Plan … This matter is no longer in contention; 

(c) the court has no jurisdiction to consider the issues identified by 

Forest & Bird in its memorandum dated 8 March 2013; 

(d) Forest & Bird has failed to particularise its appeals so as to ensure 

that the matters to be raised in evidence are within jurisdiction; and 

(e) Forest & Bird has failed to clearly and unambiguously identify the 

matters that it wishes to raise as part of its appeal “in a way that 

excludes mattes not being raised”. 

[14] RFB opposed the application for strike out on the following basis:
3
 

(a) the matters pursued on appeal are within the scope of its submission 

on the resource consent applications; 

(b) if there is any doubt as to scope, this should be resolved in Forest & 

Bird’s favour; and 

(c) Forest & Bird’s appeals raise issues about water quality and quantity 

that have yet to settle and therefore remain in contention. 

Simons’ arguments 

[15] In support of its application in the Environment Court, Simons submitted: 

(a) an appeal cannot widen the scope of the original submission put 

before the consenting authority; this position is consistent with 

principles of fairness and natural justice.
4
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(b) the scope of a submission concerns not only the grounds on which the 

submission is made, but also the relief sought.  Here, the relief sought 

by RFB is referable to the applications only to the extent that they 

were contrary to the Waitaki Plan.  Therefore, RFB was seeking only 

to decline non-complying activities, whereas the Simons’ activities 

were discretionary.
5
 

(c) Part 2 of the RMA cannot be used to widen the scope of the appeal 

beyond the scope of the original submission made by RFB.  The 

relevance of Part 2 matters is quite different from the question of 

whether the Environment Court had any jurisdiction to hear them.
6
 

(d) the statement of issues which the Court directed RFB to file is 

analogous to “further particulars” which qualifies, though does not 

formally amend, the notice of appeal.  To the extent the appeal 

originally dealt with water quality issues these are no longer in issue 

as a result of the statement of issues.
7
 

(e) RFB cannot lead evidence on the effects of dairying, including the 

effects of dairying on water quality.
8
 

RFB’s arguments 

[16] In response by way of opposition in the Environment Court, RFB contended: 

(a) the meaning of s 120 is clear from its context and is not limited to 

matters raised by the submitter in their original submission.
9
 

(b) in any event, the very broad nature of the submission was sufficient to 

import relevant concepts from the Waitaki Plan so as to give RFB 

standing to appeal.
10
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(c) the Regional Council, by requesting further information pursuant to s 

92, acknowledged that Lake Pukaki was considered under the Waitaki 

Plan to have high natural character and high landscape and visual 

amenity values.  A submitter viewing the correspondence should be 

entitled to rely on statements that these values are provided for under 

the Waitaki Plan.
11

 

(d) permitting RFB to call evidence on landscape and terrestrial ecology 

would result in no prejudice to Simons.
12

 

(e) the Environment Court either has a discretion or is obliged to consider 

evidence on Part 2 matters as pursuant to s 6 any person exercising 

functions and powers under the Act (here the Environment Court) is 

obliged to so consider.
13

 

(f) RFB’s submission includes all of Simons’ proposed activities, if only 

for the reason that all consent applications are listed in attachment A 

to the submission.
14

 

(g) while RFB anticipates that the general topic of water quality will be 

settled, RFB has not withdrawn or abandoned its appeals on this topic, 

and will remain in issue if the use of water is to support a dairying 

activity.
15

 

Decision of the Environment Court 

[17] Rather helpfully, the Environment Court expressly set out the five issues 

which it was required to determine, and provided findings on each issue in turn.  

Relevant excerpts from the Environment Court judgment are replicated below: 

[43] From the foregoing the following issues arise for determination: 
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  At [29]. 
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  At [30]. 
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  At [31]. 
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  At [32]. 
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  At [33]. 
15

  At [34]. 



 

 

(a) is the scope of an appeal under s 120 constrained by the 

notice of appeal or by the original submission on a resource 

application or both? 

 Sub-issue:  does s 40 and s 274(B) or clause 14(1) of 

the First Schedule RMA assist Forest & Bird’s 

interpretation of s 120? 

(b) did Forest & Bird’s submission on the applications address 

the matters raised in the notice of appeal? 

 Sub-issue:  if it did not, does the absence of 

prejudice confer standing to introduce new grounds 

for appeal? 

(c) does the Environment Court have a discretion to direct, or 

indeed is the Court required to direct, the parties produce 

evidence on matters pertaining to s 6 of the Act? 

(d) did the Environment Court’s decision on preliminary issues 

determine the ground of appeal that the Commissioners 

modified the consent application? 

(e) has Forest & Bird partially withdrawn its appeal on water 

quality? 

… 

Issue:  Is the scope of an appeal under s 120 constrained by the 

notice of appeal or by the original submission on a 

resource consent application, or both? 

Sub-Issue: Does s 40 and s 274(B) or clause 14(1) of the First Schedule 

RMA assist Forest & Bird’s interpretation of s 120? 

… 

[59] If a submitter is able to appeal on grounds not raised in his or her 

submission on the application, then the appeal would not be against the 

decision of the consent authority.  That is because in accordance with s 104 

and s 104B the consent authority makes its decision having considered both 

the application and any submissions received. 

[60] On Forest & Bird’s interpretation s 290 would be rendered 

ineffective as the court would be deciding the application on a different basis 

to that considered by the consent authority.  Thus the court would not be in a 

position to confirm, amend or cancel the consent authority's decision as it is 

required to do under s 290. Section 113 requires the consent authority to 

provide written reasons for its decision, including the main findings of fact. 

Again, on appeal if a submitter is not constrained by its submission on the 

application there would be no relevant decision for the court to have regard 

to under s 290A. 

… 



 

 

[65] Given the fundamental role of the written submission in the 

consenting process, as recorded in the decision of Butel Park Homeowners 

Association v Queenstown Lakes District Council and Rowe v Transit New 

Zealand, we consider our interpretation to be consistent with the principle 

that there is finality in litigation. 

… 

Outcome 

[73] We hold that on appeal a submitter is constrained by the subject 

matter and relief contained in his or her submission on a resource consent 

application. 

Issue:  Did Forest & Bird's submission on the applications 

address the matters raised in the notice of appeal? 

Sub-issue: If it did not, does the absence of prejudice confer standing to 

introduce new grounds for appeal? 

Introduction 

[74] Simons' overall submission is that reference to non-complying 

activities in the Forest & Bird submission, particularises their concern as 

relating to the non-compliance with the flow and level regime and with the 

water allocations. 

[75] There is no doubt that Forest & Bird could have squarely and clearly 

set out in the submission its concerns about the landscape and terrestrial 

ecology effects of the use of the water. Despite the submission having been 

signed by legal counsel, it is poorly constructed and at times difficult to 

follow. That said, the submission is to be considered against the context in 

which it was made, including the backdrop of the Waitaki Plan (and other 

relevant Plans) and the applications themselves. 

… 

Consideration and findings 

… 

[99] At the time the submission was made Forest & Bird did not know 

whether the Simons' applications were for non-complying activities and 

therefore it was not in a position to assess the applications in the context of a 

Plan that envisages change through the allocation and use of water. If Forest 

& Bird could not assess the effects of the proposal in the broader policy 

context of the Waitaki Plan's allocation framework- then it would be 

difficult, if not impossible, to form a view on the individual effects of the 

proposal on the environment. 

[100] We agree with Forest & Bird that anyone reading the consultant's 

response would reasonably have assumed landscape is a matter addressed 

under the Waitaki Plan.  Indeed, the request for information by the Regional 

Council also assumed this to be the case. It may be that the Regional Council 

and Simons had in mind that the Waitaki Plan policy applied to the 



 

 

applications or that the Waitaki Plan applied because of its stated assumption 

that the effects related to the taking and use of water are to be addressed 

under other statutory plans. The writers do not shed any light on their 

understanding. 

[101] Forest & Bird could have front footed its concerns about the 

landscape and terrestrial ecology effects of the use of the water. However, in 

this case we find that it would be wrong to alight upon individual words and 

phrases or to consider the submission in isolation from or with little weight 

being given to the fact that the submission is on 161 consent applications. 

Standing back and having regard to the whole of the submission we 

apprehend that Forest & Bird was generally concerned with the effects on 

the environment of all of the applications for resource consent. Secondly, it 

was concerned to uphold the integrity of the Waitaki Plan and to ensure that 

decision making under that Plan was in accordance with the purpose and 

principles of the Act. Thirdly, we consider it unsound to particularise or read 

down the submission as being confined to non-complying activities.  

[102] Finally, we do not infer - as we were invited to do so by Simons - 

that the Assessment of Environmental Effects was adequate because the 

Regional Council did not determine that the application was incomplete and 

it to the applicant (s 88A(3)). We observe that s 88A(3) confers a discretion 

upon the consent authority to deal with the application in this way. It was 

open to the consent authority to request further information under s 92 of the 

Act either before or after notification (which it did). Ms Dysart referred us to 

the affidavit of Ms B Sullivan filed in relation to the jurisdictional hearing, 

where the Council's practice that applied at the time the application was 

lodged is discussed. 63 At paragraph [24] Ms Sullivan deposes "[w]hat 

would now be considered deficient applications were often then receipted, 

with section 92 of the RMA used to obtain the necessary information for the 

application to be considered notifiable". 

Outcome 

[103] Forest & Bird’s submission on the notified application does confer 

scope to appeal the decision to grant resource consents to Simons on the 

grounds that the effects on landscape and terrestrial ecology are such that the 

purpose of the Act may not be achieved. 

[104] Given this, we do not need to decide the issue whether an absence of 

prejudice confers standing to introduce new grounds for appeal. 

(citations omitted) 

The Resource Management Act 1991 appeals regime 

[18] This appeal is governed by s 299 of the RMA, which provides: 

299 Appeal to High Court on question of law  

(1) A party to a proceeding before the Environment Court under this Act 

or any other enactment may appeal on a question of law to the High 

Court against any decision, report, or recommendation of the 

Environment Court made in the proceeding. 



 

 

(2) The appeal must be made in accordance with the High Court Rules, 

except to any extent that those rules are inconsistent with sections 

300 to 307. 

[19] Therefore, if an appeal discloses no discernible question of law, it is not to be 

entertained by this Court.  The principles applicable to RMA appeals can be 

summarised as follows: 

(a) Appeals to this Court from the Environment Court under s 299 are 

limited to questions of law. 

(b) The onus of establishing that the Environment Court erred in law rests 

on the appellant:  Smith v Takapuna CC (1988) 13 NZTPA 156 (HC). 

(c) In Countdown Properties (Northland) Ltd v Dunedin City Council  it 

was said that there will be an error of law justifying interference with 

the decision of the Environment Court if it can be established that the 

Environment Court:
16

   

(i) applied a wrong legal test; 

(ii) came to a conclusion without evidence or one to which, on 

evidence, it could not reasonably have come; 

(iii) took into account matters which it should not have taken into 

account; or 

(iv) failed to take into account matters which it should have taken 

into account. 

(d) The weight to be afforded to relevant considerations is a question for 

the Environment Court and is not a matter available for 
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  Countdown Properties (Northland) Ltd v Dunedin City Council [1994] NZRMA 145 at 153.  See 
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reconsideration by the High Court as a question of law:  Moriarty v 

North Shore City Council  [1994] NZRMA 433 (HC). 

(e) The Court will not engage in a re-examination of the merits of the 

case under the guise of a question of law:  Sean Investments Pty Ltd v 

Mackellar (1981) 38 ALR 363; Murphy v Takapuna CC HC Auckland 

M456/88, 7 August 1989. 

(f) This Court will not grant relief where there has been an error of law 

unless it has been established that the error materially affected the 

result of the Environment Court’s decision:  Royal Forest & Bird 

Protection Society Inc v W A Habgood Ltd (1987) 12 NZTPA 76 (HC) 

at 81 – 82; BP Oil NZ Ltd v Waitakere City Council [1996] NZRMA 

67 (HC). 

[20] In the context of these general principles, I now turn to consider the appeal 

and cross appeal.  It is useful here to consider the cross-appeal first.  

The cross-appeal against the interpretation of s 120 

Introduction 

[21] A claim that a lower Court or Tribunal has erred in the interpretation of a 

statute is a clear example of an alleged error of law.  This therefore deserves to be 

afforded consideration in some detail, particularly given the potential implications it 

might have for the wider consenting process under the RMA.  Section 120 provides 

as follows: 

120 Right to appeal  

(1) Any one or more of the following persons may appeal to the 

Environment Court in accordance with section 121 against the whole 

or any part of a decision of a consent authority on an application for 

a resource consent, or an application for a change of consent 

conditions, or on a review of consent conditions: 

(a) The applicant or consent holder: 

(b) Any person who made a submission on the application or 

review of consent conditions. 



 

 

(c) in relation to a coastal permit for a restricted coastal activity, 

the Minister of Conservation. 

(2) This section is in addition to the rights provided for in sections 

357A, 357C, and 357D (which provide for objections to the consent 

authority). 

Previous relevant decisions 

[22] I was referred by counsel for all parties to a number of decisions as to the 

proper interpretation of s 120.  In this respect an appropriate starting point is the 

decision of the Supreme Court in Waitakere City Council v Estate Homes Ltd.
17

  That 

decision concerned an application by Estate Homes for a land use consent which 

included, inter alia, a request for compensation for constructing a road wider than 

was necessary for the subdivision in question.
18

  One of the issues was whether an 

applicant could be granted compensation on appeal greater than that claimed before 

the originating tribunal.  There the Supreme Court stated: 

[27] The applicant had a right of appeal to the Environment Court, under 

s 120 of the Act, against the decision of a consent authority. Notice 

of appeal must be given in the prescribed form under s 121. The 

notice must state the reasons for the appeal and the relief sought. 

Under s 290(1), the Environment Court has “the same power, duty, 

and discretion” in dealing with the appeal as the consent authority. 

Under s 290(2) it may confirm, amend or cancel the decision to 

which the appeal relates.  

[28] These statutory provisions confer an appellate jurisdiction that is not 

uncommon in relation to administrative appeals in specialist 

jurisdictions. As Mr Neutze submitted, they contemplate that the 

hearing of the appellate tribunal will be “de novo”, meaning that it 

will involve a fresh consideration of the matter that was before the 

body whose decision is the subject of appeal, with the parties having 

the right to a full new hearing of evidence. When the legislation 

provides for a de novo hearing it is the duty of the Environment 

Court to determine for itself, independently, the matter that was 

before the body appealed from insofar as it is in issue on appeal.  

The parties may, however, to the extent that is practicable, instead 

confine the appellate hearing to specific issues raised by the appeal. 

[29] We accept that in the course of its hearing the Environment Court 

may permit the party which applied for planning permission to 

amend its application, but we do not accept that it may do so to an 

extent that the matter before it becomes in substance a different 

application. The legislation envisages that the Environment Court 

will consider the matter that was before the Council and its decision 
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  Waitakere City Council v Estate Homes Limited [2006] NZSC 112, [2007] 2 NZLR 149. 
18

  At [2] – [10]. 



 

 

to the extent that it is in issue on appeal.  Legislation providing for 

de novo appeals has never been read as permitting the appellate 

tribunal to ignore the opinion of the tribunal whose decision is the 

subject of appeal.  In the planning context, the decision of the local 

authority will almost always be relevant because of the authority's 

general knowledge of the local context in which the issues arise. 

(Citations omitted and emphasis added) 

[23] In my view however, Estate Homes is distinguishable from the present type 

of case on the simple basis that a decision on appeal granting compensation greater 

than that claimed in the original application falls outside the ambit of the original 

decision.  To the extent that the compensation was greater than the applicant sought, 

it had not been considered by the originating tribunal and could not form part of its 

decision.  In the present case RFB is merely seeking that it not be constrained by its 

own submissions, and for it to be able to appeal the decision in its entirety; not to go 

beyond that decision as was the case in Estate Homes. 

[24] There are also a number of authorities which outline statements of principle 

regarding the scope of appeals under s 120 and similar sections.  In the decision of 

Judge Skelton in Morris v Marlborough District Council it was stated:
19

 

… it also has to be noticed that section 120 provides for a right of appeal 

“against the whole or any part of a decision of a consent authority …” and 

that seems to me to indicate an intention on the part of the Legislature to 

allow a person who has made a submission to advance matters by way of 

appeal that arise out of the decision, even though they may not arise directly 

out of that persons’ original submission. 

[25] The decision in Challenger Scallop Enhancement Company Ltd v 

Marlborough District Council evinces a similar, if not broader, interpretation of 

s 120:
20

 

… It was submitted that to raise an issue for the first time at a de novo 

hearing when such issues could and should have been raised at earlier 

proceedings is an abuse of process… 

I reject this submission on the basis that the Environment Court hears the 

appeal de novo, and is able to receive evidence and submissions not put 

forward at the first instance hearing before the local authority.  Indeed 
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  Morris v Marlborough District Council (1993) 2 NZRMA 396, (1993) 1A ELRNZ 294 (PT). 
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  Challenger Scallop Enhancement Company Ltd v Marlborough District Council [1998] NZRMA 

342 (EC). 



 

 

without such a power the s 274 provisions, which allow certain non-parties 

to appear and present evidence, would be of little effect. 

[26] The Environment Court in Hinton v Otago Regional Council sought to set out 

the Court’s jurisdiction when deciding s 120 appeals:
21

 

The Court’s jurisdiction when deciding an appeal under section 120 of the 

RMA is limited by Part II of the Act and also by: 

(a) the application for resource consent – a local authority (an on appeal, 

the Court) cannot give more than was applied for:  Clevedon 

Protection Society Inc v Warren Fowler Quarries & Manukau 

District Council; 

(b) any relevant submissions; and 

(c) the notice of appeal. 

Generally, each successive document can limit the preceding ones but cannot 

widen them.  That seems to be the effect of the High Court’s decision in 

Transit NZ v Pearson and Dunedin City Council. 

(Citations omitted) 

[27] A further relevant decision is Avon Hotel Ltd v Christchurch City Council 

where it was stated:
22

 

[18] It is axiomatic that an appeal cannot ask for more than the 

submission on which it is based.  I can find no direct authority for that 

proposition.  However, I think the point is made in Countdown Properties 

(Northlands) Limited v Dunedin City Council where the Full Court stated 

that ‘… the jurisdiction to amend [the plan, plan change or variation] must 

have some foundation in submissions’. 

(Citations omitted) 

[28] Similarly, in a more recent case dealing with a similar issue,  Environmental 

Defence Society Incorporated v Otorohanga District Council it was stated:
23
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  Environmental Defence Society Incorporated v Otorohanga District Council [2014] NZEnvC 
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[12] …the paramount test is whether or not the amendments are ones 

which are raised by and within the ambit of what is reasonably and 

fairly raised in submissions on the plan change.  It acknowledged 

that this will usually be a question of degree to be judged in terms of 

the proposed change and the content of the submissions. 

(Citations omitted) 

[29] Finally, counsel for RFB referred me to the decision in Transit New Zealand 

v Pearson which concerned the appeal regime under s 174, which is similar in 

structure to s 120.
24

  In that case the High Court agreed with the reasoning of the 

Environment Court that:
25

 

… appeals are constrained only by the scope of the notice of appeal filed 

under section 120 and in this case under section 174. As an original 

appellant the Council was required to state the reasons for the appeal and the 

relief sought and any matters required to be stated by regulations and to be 

lodged and served within 15 working days as provided under section 174(2). 

This is equivalent to the provisions under section 121(1). To the extent that 

Clause 14(1) limits the scope of a reference to an original submission that 

constraint is not contained within s 174. In this case Mr Pearson's original 

submission is wide enough to encompass withdrawal of the requirement. He 

therefore meets the threshold test of Clause 14(1) if he has an appeal in his 

own right. In this way Clause 14(1) and section 174 are complementary. 

Discussion 

[30] It seems to me that the plain words of the section, in conjunction with the 

lack of any real conflict in the authorities, lead to the conclusion that the 

Environment Court erred here in its interpretation of s 120.  To my mind all that 

must be satisfied on appeal is that the matter in issue was before the originating 

tribunal.  This, of course, does not necessarily mean that the matter in issue must 

have been put before that tribunal by the appellant submitter; the requirement exists 

so as to ensure that the matter being appealed was one considered by the originating 

tribunal.  What is important is that the applicant is put on notice, by the submissions 

in their entirety, of the issues sought to be raised, so that they can be confronted by 

that consenting authority.  In such situations I am satisfied there is no derogation 

from principles of natural justice by making all of those issues the subject of further 

consideration on appeal. 
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  Transit New Zealand v Pearson [2002] NZRMA 318 (HC). 
25

  At [38] and [41]. 



 

 

[31] By this analysis the plain meaning of s 120 is given full effect, without 

unnecessary constraint or reading down.  This is not a case in which any rigid 

principles of statutory interpretation need be resorted to.  The words are clear on 

their face.  An appellant, which itself must have standing, is able to appeal “against 

the whole or any part of a decision of a consent authority on an application for a 

resource consent”.  This does not mean “the whole or any part of a decision of a 

consent authority [on which the appellant made submissions]”. 

[32] It would be anathema to the purpose of the RMA that a submitter was 

required at the outset to specify all the minutiae of its submissions in support or 

opposition.  The originating tribunal would be inundated with material if this were 

the case.  So long as a broad submission puts in issue before the originating tribunal 

the matters on which an appellant seeks to appeal, the appellate Court or Tribunal of 

first instance should entertain that appeal.  Thus, I reach a different interpretation of 

the scope and operation of s 120 to that of the Environment Court.  RFB as a 

submitter, who appealed the decision of the Commissioners on Simons’ resource 

consent application under s 120 of the RMA, is not constrained by the subject matter 

of its original submission and is able to appeal the whole or any part of that original 

decision.  As such, RFB’s cross-appeal here must succeed.   

[33] The position regarding s 120 can therefore be summarised as follows: 

(a) An appealing party must have made submissions to the consenting 

authority if it is to have standing to appeal that decision. 

(b) The Court’s jurisdiction on appeal is limited by: 

(i) Part 2 of the Act; 

(ii) The resource consent itself (the Court cannot give more than 

was applied for); 

(iii) The whole of the decision of the consenting authority which 

includes all relevant submissions put before it, and not just 

those submissions advanced initially by the appellant; 



 

 

(iv) The notice of appeal. 

(c) Successive documents can limit the preceding ones, but are unable to 

widen them. 

(d) On appeal, arguments not raised in submissions to the originating 

tribunal may, with leave of the Court, be advanced by the appellant 

where there is no prejudice to the other party. 

The appeal against refusal to partially strike out 

[34] With respect to Simons’ present appeal itself, I am required to reach a 

conclusion as to whether the Environment Court erred in law in refusing to partially 

strike out three of RFB’s appeals.  For the reasons set out below I am satisfied that 

this appeal must fail. 

[35] First, this is not a final determination of the issues to be heard on appeal.  

Rather, it is a strike out application, the purpose of which is to address Simons’ 

intention that certain grounds should never be heard substantively.  The statutory 

foundation of the strike out jurisdiction and procedure is provided for in s 279 of the 

RMA.  It relevantly provides: 

279 Powers of Environment Judge sitting alone 

… 

(4) An Environment Judge sitting alone may, at any stage of the 

proceedings and on such terms as the Judge thinks fit, order that the 

whole or any part of that person’s case be struck out if the Judge 

considers — 

(a) That it is frivolous or vexatious; or 

(b) That it discloses no reasonable or relevant case in respect of 

the proceedings; or 

(c) That it would otherwise be an abuse of the process of the 

Environment Court to allow the case to be taken further. 

[36] As a preliminary matter I note that s 279 expressly refers to the powers of an 

Environment Court Judge sitting alone.  Of course in this case Judge Borthwick was 



 

 

sitting with Commissioner Edmonds.  Nothing turns on this point and this judgment 

proceeds accordingly. 

[37] The threshold for an applicant or appellant to pass in strike out applications 

is, understandably, very high.  If such an application is successful it effectively 

denies a respondent the right to put its arguments before the Court in substantive 

proceedings.  The applicable principles were considered generally by the Court of 

Appeal in Attorney-General v Prince and Gardner where it was stated:
26

 

A striking-out application proceeds on the assumption that the facts pleaded 

in the statement of claim are true. That is so even although they are not or 

may not be admitted. It is well settled that before the Court may strike out 

proceedings the causes of action must be so clearly untenable that they 

cannot possibly succeed (R Lucas and Son (Nelson Mail) Ltd v O'Brien 

[1978] 2 NZLR 289, 294-295; Takaro Properties Ltd (in receivership) v 

Rowling [1978] 2 NZLR 314, 316-317); the jurisdiction is one to be 

exercised sparingly, and only in a clear case where the Court is satisfied it 

has the requisite material (Gartside v Sheffield, Young & Ellis [1983] NZLR 

37, 45; Electricity Corp Ltd v Geotherm Energy Ltd [1992] 2 NZLR 641; but 

the fact that applications to strike out raise difficult questions of law, and 

require extensive argument, does not exclude jurisdiction (Gartside v 

Sheffield, Young & Ellis). 

[38] In the RMA context, the decision of the Environment Court in Hern v Aickin 

is relevant.
27

  In that case, it was stated: 

6. The authority to strike-out proceedings is to be exercised sparingly 

and only in cases where the Court is satisfied that it has the requisite 

material before it to reach a certain and definite conclusion.  The 

authority is only to be used where the claim is beyond repair and so 

unobtainable that it could not possibly succeed.  In considering 

striking out applications the Court does not consider material beyond 

the proceedings and uncontested material and affidavits. 

(citations omitted) 

[39] In addition, there are at least three further considerations relevant to a strike 

out application in the RMA context:
28

 

a) The RMA encourages public participation in the resource 

management process which should not be bound by undue formality:  
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Countdown Properties (Northland) Ltd v Dunedin City Council 

[1994] NZRMA 145 at 167; 

b) Where there is a reference on appeal to the Environment Court, the 

appellant is not in a position to start again due to statutory time 

limits; and 

c) There are restrictions upon the power to amend.  In particular an 

amendment which would broaden the scope of a reference or appeal 

is not ordinarily permitted. 

[40] On the ground alone that the strike out application fails to meet the high 

threshold required, I would dismiss the appeal.  Patently the Environment Court 

decision makes it apparent that this is not a case in which RFB’s appeal is inevitably 

destined to fail.  The Environment Court was therefore entitled to make a factual 

finding, having regard to all the evidence before it, that the grounds on which RFB 

now appeals were sufficiently disclosed in original submissions to warrant the 

substantive appeal being heard.  The Environment Court found that the submissions 

from RFB were:
29

 

(a) generally concerned about effects on the environment of all of the 161 

applications for resource consent;  

(b) concerned to uphold the integrity of the Waitaki Plan and to ensure 

that decision-making under the plan was in accordance with the 

purpose and principles of the RMA; and 

(c) was not limited to non-complying activities.  

[41] And, with regard to the issue of upholding the integrity of the Waitaki Plan, 

in my view certain principles, policies and objectives of the Plan clearly are relevant 

here and would tend to assist RFB’s position: 

(a) 6.  Objectives 

Objective 3…in allocating water, to recognise beneficial and adverse 

effects on the environment and both the national and local costs and 

benefits (environmental, social, cultural and economic).   
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(b) 7.  Policies 

Policy 1  By recognising the importance of connectedness between 

all parts of the catchment from the mountains to the sea and between 

all parts of fresh water systems of the Waitaki River… 

Explanation 

The Waitaki catchment is large and complex.  This policy recognises 

the importance of taking a whole catchment approach “mountains to 

the sea” approach to water allocation in the catchment – an approach 

that recognises the physical, ecological, cultural and social 

connections throughout the catchment.  

Policy 12  To establish an allocation to each of the activities listed in 

Objective 2 (which includes agricultural and horticultural activities) 

by: 

(a) Having regard to the likely national and local effects of those 

activities; … 

(f)  Considering the relative environmental effects of the activities 

including effects on landscape, water quality, Mauri… 

9.  Anticipated environmental results 

  1. There is a high level of awareness and recognition of the 

connectedness of the water bodies in the catchment – 

between the mountains and the sea… 

 6.  The landscape and amenity values of water bodies within the 

catchment are maintained or enhanced.  

(Emphasis added) 

[42] In the Plan, “Waitaki Catchment” is widely defined as set out in s 4(1) 

Resource Management (Waitaki Catchment) Amendment Act 2004: 

(a) means the area of land bounded by watersheds draining into the 

Waitaki River; and  

(b) includes aquifers draining wholly or partially within that area of 

land.   

[43] I am also mindful of the fact that this Court is to exercise the discretion to 

strike out a case or part of a case sparingly.  In Everton Farm Limited v Manawatu - 

Wanganui RC
30

 the Court said that an emphasis on efficiency should not detract from 

the importance of not depriving a person of their “day in court”.  I agree.   
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[44] I am also cognisant of the fact that my conclusion reached above with respect 

to s 120 has the result of rendering the application for strike out more unlikely than it 

was in the Environment Court as it broadens the evidential foundation of RFB’s 

substantive appeal.  Nor in my judgment can it be properly suggested here that 

RFB’s appeal grounds are frivolous or vexatious or that they constitute an abuse of 

process.   

[45] I am reinforced in these views by the ordinary principle that an appellate 

Court ought generally to defer to a specialist tribunal.  This principle was applied in 

the RMA context in Guardians of Paku Bay Association Incorporated v Waikato 

Regional Council where Wylie J stated:
31

 

[33] The High Court has been ready to acknowledge the expertise of the 

Environment Court.  It has accepted that the Environment Court’s 

decisions will often depend on planning, logic and experience, and 

not necessarily evidence.  As a result this Court will be slow to 

determine what are really planning questions, involving the 

application of planning principles to the factual circumstances of the 

case.  No question of law arises from the expression by the 

Environment Court of its view on a matter of opinion within its 

specialist expertise, and the weight to be attached to a particular 

planning policy will generally be for the Environment Court. 

(Citations omitted and emphasis added) 

[46] I appreciate the grounds of appeal raised by Simons purport to disclose 

appealable errors of law.  However, there is a reasonable argument here that the 

conclusions reached by the Environment Court are fundamentally findings of fact.  It 

is trite law, as noted above, that this Court, on appeal from the Environment Court, 

will not permit an appeal against the merits of a decision under the guise of an error 

of law.  Though I need not reach a firm conclusion on this point, it does seem that 

Simons is simply unhappy with a decision and is now seeking to have those findings 

reconsidered.  Those are matters to be properly addressed in the substantive appeal.   

[47] For all these reasons, Simons’ appeal against the Environment Court decision 

refusing to partially strike out RFB’s appeal must fail.   
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Costs 

[48] RFB has been successful both in its cross-appeal and in resisting Simons’ 

appeal.  Costs should follow the event in the usual way.   

[49] I have a reasonable expectation here that the question of costs ought to be the 

subject of agreement between the parties without the need to involve the Court.  If 

however agreement cannot be reached and I am required to make a decision as to an 

award of costs, then RFB is to file submissions within 15 working days with 

submissions from Simons and the Council 10 working days thereafter.   

 

................................................... 

Gendall J 
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[1] The applicant challenges, by way of judicial review, a decision of the

respondent to relocate its headquarters and 100 staff positions from Whakatane to

Tauranga.  Both parties are territorial authorities whose status and authority are

derived from the Local Government Act 2002.  The applicant’s challenge has the

support of the Rotorua and Opotiki District Councils, as well as the Te Arawa Lakes

Trust, which represents 60 Iwi and Hapu in the Te Arawa Lakes area.

[2] The respondent’s decision-making powers are derived from and subject to the

Local Government Act.  It follows that the respondent’s decision to relocate its

headquarters from Whakatane to Tauranga (the relocation decision) must comply

with the relevant provisions of the Act, as well as any requirements that the common

law imposes on decisions of this type.

[3] As with most judicial review claims, there is an overlap between some of the

grounds of review.  There is a challenge to the lawfulness of the decision-making

process, which the respondent followed.  The allegations in this regard are that:

a) The respondent failed to follow the required statutory process and,

therefore, exceeded its jurisdiction;

b) The unlawful process the respondent adopted meant that it failed to

take into account relevant mandatory statutory considerations; and

c) In the course of reaching its decision, the respondent breached

legitimate expectations contained in the Triennial Agreement between

it and various territorial authorities of which the applicant is one.

[4] There are also allegations of a breach of the duty to consult, which is a duty

imposed under s 83 of the Local Government Act.  This breach is alleged to stem

from distinct flaws within the decision-making process.  The respondent is alleged to

have failed to provide a reasonable opportunity to be heard to those persons who

sought to make submissions in person, which is allegedly due to certain councillors

having closed minds on the topic and others being absent during the public

consultation hearings.



[5] Furthermore, it is alleged that the respondent’s relocation decision was the

result of bias and predetermination on the part of a number of the respondent’s

councillors.  And finally, there is an allegation the relocation decision was

unreasonable.

[6] In this case the hearing was spread over two separate periods of time.  By the

commencement of the second period, the key issues between the parties had become

more refined.  The applicant helpfully provided a summary of the key issues.  The

findings on these issues will determine the outcome of the proceeding.  I propose,

therefore, to list the issues now and later to deal with each in turn.  The issues are:

a) Whether compliance with ss 76 to 79 of the Local Government Act

requires the express and conscious exercise of the discretion under

s 79, or whether this can be done by accident;

b) Whether stage one of the decision-making process – the identification

of the problems and objectives – was always focused on relocating the

respondent’s headquarters or whether it was for the respondent to

assess what options might be open to it to carry out the new functions

it was proposing to undertake;

c) Whether the end point of stage two of the decision-making process –

the seeking to identify all reasonably practicable options – was

reached on 7 December 2006 when the respondent made an “in

principle” decision to relocate its headquarters to Tauranga, or

whether the end point was reached later on 15 March 2007 when the

respondent resolved to adopt amendments to its 10 year plan to

provide for the relocation.  Within this issue is the sub-issue of

whether or not the “in principle” decision of 7 December 2006 was in

fact a decision at all in terms of the Act;

d) Whether the respondent gave any consideration at all during the stage

one and stage two part of the decision-making process to community

views on the location of its head office;



e) Whether the councillors who did not attend all or substantial parts of

the hearings should have voted on the relocation decision and, if not,

what effect did their voting have on the decision;

f) Whether some of the respondent’s councillors came to the hearings

and deliberations in May and June 2007 with closed minds;

g) The application of the Triennial Agreement to the decisions at issue

and whether that agreement gave the applicant a justifiable legitimate

expectation of early notification of, and input into, the relocation

decision, as well as the review leading up to the decision.

Facts

[7] Since the establishment of the respondent in 1989 (under s 41 of the Local

Government Amendment Act 1989 (No 2)), its headquarters have been located in

Whakatane.  The location was an historical accident resulting from the local

government reforms of that time.  Since then, from time to time the respondent has

questioned the appropriateness of this location.  On 21 June 2007 a decision was

made to amend the Long Term Community Plan to provide for the relocation of the

respondent’s headquarters to Tauranga, together with the relocation of 100 of 160

staff positions.

[8] Over the years, the possibility of relocating the respondent’s headquarters has

come under consideration.  There were accommodation reviews in 1993, 2000, 2002

and 2003.  None of these resulted in any changes.  Then in 2005 the respondent

considered looking at the issue again but deferred doing so until its new

Chief Executive, Mr Bayfield, commenced work in the New Year (2006).

[9] At the beginning of 2006 the respondent was faced with an issue regarding

the use of land it had purchased at Sulphur Point, Tauranga, from the Tauranga

District Council.  The respondent had intended building on the site but the

independent commissioner responsible for the consent decision refused consent.  An

appeal to the Environment Court was lodged.  This was later abandoned and the land



was sold back to the Tauranga District Council.  The inability to use the

Sulphur Point site for the respondent’s operations in Tauranga increased the

accommodation pressures the respondent was experiencing.  The respondent’s

statutory responsibilities had increased as a result of a change in legislation.  The

conflux of a new Chief Executive, new expanded statutory role, and the loss of the

site for some expansion in Tauranga caused the respondent to re-evaluate its

performance and how it might best deliver its responsibilities in the region.  Its

accommodation arrangements were critical to this evaluation as they had a

significant practical effect on the respondent’s performance.

[10] The relevant actions the respondent took are fully described in the affidavits

of its Chairperson, John Cronin, and its Chief Executive, William Bayfield.  The first

step was on 30 March 2006 when the respondent’s Finance and Corporate Services

Committee agreed to undertake an accommodation and location review using

external advisers.  The report the Committee had received from Miles Conway,

Group Manager of the respondent’s Human Resources and Corporate Services,

recorded that the brief to the external advisers was to be developed in consultation

with the Chairman and was to investigate "all aspects of our present and future

accommodation needs, including where we would be best located to deliver our

services and the estimated tangible and intangible costs and benefits associated with

any recommendations”.

[11] In April 2006 potential external advisers were approached.  As part of this

process, on 13 April 2006 a briefing letter was sent to Deloitte New Zealand

(Deloitte).  The briefing letter makes it clear that the respondent was seeking “a

comprehensive report analysing where [it] as a corporate organisation could best be

located and what [were] the tangible and intangible costs, benefits, drawbacks and

hurdles”.

[12] In June 2006 Deloitte responded with a proposal.  Whilst the proposal

referred to the task as an accommodation needs and location review, the content of

the proposal reveals that Deloitte understood the wider and more comprehensive

scope of the exercise.  The proposal noted that:



Environment Bay of Plenty is currently facing capacity issues in relation to
its current office space in all its present locations and wishes to take this
opportunity to determine a long term plan for the location of the various
functions that the organisation performs now and will perform in the future.

[13] The Deloitte proposal was subsequently accepted by the respondent.  In short,

the proposal recommended that the respondent relocate its headquarters to Tauranga.

The key findings were that there had been a significant increase in population in

Tauranga, with a corresponding increase in what Deloitte described as “leadership

functions in various organisations located there”.  The report recognised that the

respondent needed to have a “presence” in Whakatane, Rotorua and Tauranga.  The

current offices were near to full capacity and additional space was required in all

locations.  It was seen as inevitable that the respondent would have a bigger presence

in the Western Bay of Plenty due to the population growth in that part of the region.

[14] The issues the briefing letter required Deloitte to cover seems to me to extend

beyond simple accommodation concerns.  The respondent was seeking to find

information on how it could best be located in terms of the impact on its functions,

present and future, its leadership functions and role in the region, the extent to which

its functions were location biased when it came to service delivery, and how it could

efficiently deliver its functions in terms of its location.  Deloitte was also asked to

consider the recommendations on these issues in terms of cost and impact on human

resources, property acquisition and disposal, socio-economic costs on communities

affected, ongoing benefits and pay back periods of recommendations, and the

implementation of the identified changes.  Enclosed with the briefing letter were the

draft 10 year plan, volumes one and two, the Regional Policy Statement, a guide to

the Regional Council, Smart Growth Strategy, Bay Trends 2004, a map of the region

showing the various locations of the respondent’s offices, the human resources

quarterly report and the respondent’s corporate structure.

[15] A steering group was set up comprising the Chairman, Mr Cronin,

Councillors Riesterer and Cleghorn, the Chief Executive, Mr Bayfield, and two

senior staff members, Mr Conway and Bruce Fraser.  The group met regularly,

including with Deloitte.  Mr Bayfield’s evidence was that during this stage it became

apparent from the discussions with Deloitte that there was no financial imperative to



relocate the respondent’s headquarters, but that relocation continued to make sense

for strategic reasons.

[16] In October 2006 Deloitte undertook interviews with the respondent's

councillors and with the Mayors and Chief Executives of local territorial authorities

within the respondent’s region.

[17] From October 2006 onwards the steering group received drafts of Deloitte’s

report.  These drafts were discussed with Deloitte.  Although, the applicant has

criticised the interaction between the steering group and Deloitte during this time, I

see no reason to be critical of what occurred.  It was important for the respondent to

ensure that Deloitte was adhering to the project’s terms of reference, and these

discussions were a way of achieving that.

[18] Then, in November 2006, Deloitte’s issued its report.  It recommended

shifting the respondent’s headquarters to Tauranga.  The report is a comprehensive

and relatively in-depth response to the terms of reference set out in the briefing letter

of 13 April 2006.

[19] In the report Deloitte had concluded that there was a significant increase in

the population in the western area of the respondent’s region, particularly in

Tauranga, whereas the population in the eastern areas was either static or in decline.

Tauranga was recognised as the natural centre of the region and Deloitte considered

that the respondent should have its headquarters located in the region’s leading urban

centre.  Deloitte also considered that the success of the respondent’s future

performance, including it assuming a leadership role in the region, necessitated the

establishment of a more significant presence in the major population centres.  The

need for a more significant presence in the western area of the region was seen as

inevitable.  The result of these conclusions was that the continuation of headquarters

located in Whakatane came to be seen as an impediment to the respondent’s ability

to perform its newly expanded role in the region.

[20] Whilst some increase in presence in Rotorua was recognised as necessary, the

location choices seen as warranting serious consideration were to remain in



Whakatane or move to Tauranga.  It is clear from the report that no other centre in

the region was realistically in contention.  If a move was to be made, the sensible and

realistic option was to move to the largest and ever expanding urban centre in the

region.

[21] In December 2006, Mr Bayfield reported to the respondent recommending it

make an “in principle” decision to relocate (the Bayfield report).  This report

contained comprehensive comment on the Deloitte report and set out a proposed plan

of action, including the “in principle” adoption of the Deloitte report.

[22] The Bayfield report makes it clear that the Deloitte report was not a

“blueprint for any relocation or retention project and should not be construed as

setting out what changes will occur”.

[23] On 7 December 2006, the respondent resolved that it supported the key

recommendations in the Deloitte report and agreed in principle that the head office

should be relocated to Tauranga, subject to further detailed investigative work on

costs and accommodation.  The Deloitte report, as well as the report Mr Bayfield

prepared for the 7 December 2006 meeting, were subsequently published on the

respondent's website.

[24] On 31 January 2007, the respondent had a workshop with Whakatane

District Council representatives at which a formal presentation of the relocation

question was presented.  The respondent requested its staff to provide information on

the effect of relocating the headquarters or the respondent's ability to perform its

function.

[25] In February 2007 a separate independent market economics report was

obtained on the potential positive and negative economic impacts likely to result

from the relocation of the headquarters.  Then later that month Deloitte conducted

socio-economic interviews with representatives from various interest groups in

Whakatane.  Also during February, councillors of the respondent met with members

of the community and local authority members to discuss the issues raised in the



Deloitte report.  These discussions included the respondent’s councillors meeting

with local Iwi.

[26] On 8 March 2007, Deloitte released a social impact report.  Then on

15 March 2007, there was a public release of a statement of proposal and proposed

amendments to the respondent’s 10 year plan.  The proposal recommended moving

the headquarters to Tauranga, including 130 staff positions.  This action was taken

because by then the respondent had realised that a decision to move its headquarters

away from Whakatane was a decision that needed to be potentially provided for in

the respondent’s 10 year plan.

[27] Between 15 March 2007 to 2 May 2007, persons having an interest in making

submissions on the question of the location of the respondent’s headquarters were

given the opportunity to make submissions in writing.  From 21 May to 24 May and

on 31 May and 1 June 2007 there were meetings at which the respondent heard and

deliberated on submissions in relation to the decision on whether or not to relocate

its headquarters.  The decision to relocate was effectively taken on 1 June 2007 when

the respondent decided to amend its 10 year plan to provide for the relocation of its

headquarters.  Then on 14 June 2007, the actual decision to relocate was made.

[28] The conduct of the hearings between 21 May and 1 June 2007 has generated

some controversy.  Two councillors who voted in favour of relocation on 1 June

2007, Councillors Eru and Sherry, were absent for 3.5 days of the hearings.  Another

who also voted in favour of relocation, Councillor von Dadelszen, was absent from

the hearings for periods of time.

[29] On 30 May 2007, the respondent received email legal advice that it would be

preferable for councillors who had not been present at the consultation hearings

(21 May to 24 May 2007) not to vote on the relocation decision.  However, the

advice was not followed.  Chair Cronin has subsequently explained that he believed

he had no authority to prevent those councillors who had not attended the public

hearings and all the deliberation hearings from voting on the decision.  On 30 May

2007, Chair Cronin circulated a memorandum to absentee councillors requiring them



to read submissions which they had been unable to hear presented and to read the

minutes of the presentation hearing before voting.

[30] The resolution to relocate the headquarters ultimately arrived at was a

modified version of the recommendation.  The original recommendation had been to

relocate its head office to Tauranga on the basis that 130 staff positions were

transferred.  The decision that was actually made involved relocation of the

headquarters with approximately 100 staff positions to Tauranga by 30 June 2010.

Legislative scheme

[31] The respondent’s decision to relocate its headquarters to Tauranga is a

statutory power of decision that had to be exercised in accordance with the

empowering legislation.  An understanding of the legislative scheme is, therefore,

the starting point for determining whether there are any judicially reviewable flaws

in the decision process of the respondent.

[32] The preliminary provisions in Part 1 set out the Act’s purposes.  Whereas

Part 6 of the Act deals specifically with planning, decision-making, and

accountability.

[33] Section 3 of Part 1 states that the purpose of the Act is to provide for

democratic and effective local government.  Included within this stated purpose is a

recognition of the need for accountability of local authorities to their communities

and the importance of the role local authorities play in promoting the social,

economic, environmental and cultural well-being of their communities.  Section 4

expressly addresses the Treaty of Waitangi and recognises the need for local

authorities to facilitate Mäori participation in local authority decision-making

processes.  I consider that the more specific provisions of Part 6 need to be

understood in the context of the general purposes expressed in Part 1.

[34] Part 6 commences at s 75.  This section outlines the purpose of Part 6 and is

of a general explanatory nature.  What follows afterwards is a series of provisions



that, because they do not operate in a stand-alone fashion, are best understood when

viewed collectively.

[35] Section 76(1) sets out certain decision-making requirements that local

authorities must meet.  Their decisions must be made in accordance with such of the

provisions of ss 77, 78, 80, 81, and 82 as are applicable.  However, the decision on

the applicability of those considerations is left to the local authority (s 76(2)).  As

will be seen later, this is a discretionary exercise that in the case of ss 77 and 78 has a

process that is set out in s 79.  In the case of ss 80, 81 and 82, there is no process and

so here the decision on applicability is subject to the general administrative law

requirement of reasonableness.

[36] Section 77 sets out certain specific requirements for decision-making.

Section 78 imposes a requirement to consider community views and prescribes the

process for doing so.  Section 80 requires local authorities to identify inconsistent

decisions.  Section 81 covers contributions by Mäori to the decision-making.

Section 82 sets out the principles of consultation to be applied to the decision-

making process.  Thus far, the statutory regime applying to decision-making by local

authorities has the appearance of a comprehensive prescriptive regime.

[37] However, there are some unusual aspects to this regime that make it different

from the usual prescriptive regime.  The language in many of the parts of s 76, s 77

and s 78 has a prescriptive tone.  However, this is contrasted by more discretionary

language used in other parts.  The obligation in s 76(1) to make decisions in

accordance with ss 77, 78, 80, 81, and 82 rests on the local authority’s decision on

whether or not those sections are applicable to the decision to be made.  In addition,

s 76(2) makes the obligations derived from s 76(1) subject to s 79.  The obligations

to take into account the considerations in ss 77 and 78 are also dependent on a

discretionary judgment made under s 79.  Sections 77(2) and 78(4) expressly provide

for this.

[38] Section 78(3) expressly provides that the consideration it requires to be given

to community views does not require any process or procedure of consultation to be

followed.  Nor do any of the provisions in s 76 or s 77 expressly require consultation



processes to be followed.  Furthermore, s 82(3) provides that subject to subss (4) and

(5), the consultation principles in s 82(1) are to be applied at the discretion of the

local authority.  Section 82(4) sets out the criteria to which a local authority must

have regard when making its discretionary judgment on the applicability of the s 82

consultation principles to the decision at hand.  Section 82(5) provides that where

other consultation requirements are imposed as well, they take precedence over the

consultation principles in s 82.  Hence, the applicability of the s 82 consultation

principles to decisions that are subject to ss 76 to 79 turns on the discretionary choice

of the decision-maker.  Unless the particular decision is also subject to other separate

statutory provisions expressly requiring consultation, there is no obligation to follow

a consultation process when making decisions subject to ss 76 to 79.

[39] Section 79(1) gives a local authority the power to decide (in its discretion)

whether the considerations in s 77 and s 78 are applicable to the decision at hand and

extent to which this is so.  A local authority must turn its mind to this question but it

is then free to determine for itself the very nature of the s 77 and s 78 obligations.

Though this freedom is not unfettered, s 79 sets out a process for how this is to be

exercised.

[40] The practical result is as follows.

i) Under s 76(1) a local authority must first decide on the

applicability of the provisions in ss 77, 78, 80, 81, and 82 to

the particular decision to be made.

ii) Once it has identified which of those provisions are applicable,

it must then determine under s 79 how it will achieve

compliance with the requirements of the those provisions.

Thus, if a local authority finds that s 77(1)(a) is applicable to

making a particular decision, that section will require the local

authority to seek to identify all reasonably practicable options

for achievement of the decision’s objective.  But this will be so

only once the local authority has reached a judgment under

s 79(1) on how it will achieve compliance with s 77(1)(a),



including the extent to which it will identify and assess

different options.

iii) How many reasonably practicable options are identified and

how they are then assessed is for the local authority to decide.

There are always going to be at least two options, since a

decision not to act is also subject to Part 6 (s 76(4)).

Consequently, there will always be a choice to be made

between doing nothing and doing something.  Provided the

conclusion on the number of different options is reasonable

and is exercised in accordance with the required process (s 79),

it will stand.

iv) Any person wanting to challenge the substantive decision on

the ground the local authority has failed to consider all

reasonably practicable options will only be able to do so

successfully if he or she can establish that the s 79(1) decision

on the identification of the different options is flawed.

Provided the s 79(1) decision is well founded, it will not be

open to someone later on to contend that the substantive

decision is flawed because there was no consideration of some

other reasonably practicable option.

[41] Similarly, the extent to which the identified options must be assessed in terms

of the requirements of s 77(1)(b)(i)-(iv) depends entirely on the judgment a local

authority has reached under s 79(1)(b) as to the extent of this assessment.  Once a

local authority has in its discretion reached a conclusion under s 79(1)(b) on the

extent of this assessment, no one can challenge the assessment that is undertaken on

the ground it fails to meet the requirements of s 77(1)(b).

[42] The same goes for s 78.  The obligation this section imposes, to consider the

views and preferences of persons likely to be affected by, or to have an interest in the

substantive decision, is subject to a balancing exercise under s 79(1)(a).  This

provision allows a local authority to balance compliance with s 78 against the



significance of the matters affected by the decision.  Hence, the nature and extent of

the consideration to be given to the community’s views will depend on the judgment

a local authority makes under s 79.  There can be no complaint about a local

authority’s failure to comply with s 78 if what has been done accords with the local

authority’s s 79 judgment on how compliance with s 78 is to be achieved.

[43] Section 79(1)(b) prescribes relevant procedural considerations to take into

account when making the necessary judgments under this section.  To exercise the

s 79 discretion properly, a local authority must identify matters it thinks will be

affected by the substantive decision and their significance; then a local authority

must identify the degree of compliance with ss 77 and 78 that is largely in proportion

to those matters (s 79(1)(a)).  The s 79 discretion must also be exercised in a way

that has regard to the extent to which different options are to be identified and

assessed (s 79(1)(b)(i)).  A judgment also has to be made on the degree to which

benefits and costs are to be quantified (s 79(1)(b)(ii)), the extent and detail of the

information to be considered (s 79(1)(b)(iii)), and the extent and nature of any

written record to be kept of the manner in which compliance with ss 77 and 78 is

attained (s 79(1)(b)(iv)).

[44] When it comes to making a judgment under s 79(1), a local authority must

have regard to the significance of all “relevant matters” (s 79(2)), as well as

considering the principles set out in s 14 (s 79(2)(a)), the extent of the local

authority's resources (s 79(2)(b)), and the extent to which the nature of a decision, or

the circumstances in which a decision is taken, allow the local authority scope and

opportunity to consider a range of options or the views and preferences of other

persons (s 79(2)(c)).  Section 14 sets out eight principles, some of which have sub-

principles, which describe the role of local authorities and the expectations attendant

on that role.  Section 79(3) requires consideration to be given to other enactments, as

well as the matters outlined in s 79(1) and (2).

[45] Section 76(3) identifies two classes of decisions.  In the case of the first class,

subject to the discretionary judgments made under s 79 on what form a particular

decision-making process will take, the chosen process must promote compliance

with s 76(1).  That is, the chosen form must promote decision-making that accords



with such of the provisions of ss 77, 78, 80, 81, and 82 as the local authority has

found to be applicable when exercising its discretion under s 79.  The second class of

decisions are those that are considered to be “significant” in terms of the

Local Government Act.  For those decisions, the chosen process (again subject to the

discretionary choices in s 79 on compliance) must ensure that s 76(1) has been

appropriately observed.  That is, the chosen form must ensure there has been

appropriate observation of those provisions of ss 77, 78, 80, 81, and 82 that the local

authority has found to be applicable when exercising its discretion under s 79.  This

must be done before the decision is made.

Discussion

[46] In essence, the combined effect of ss 76, 77, 78 and 79 is to empower and

require a local authority to create a procedural template for the substantive decision

to be made.  That the Act had this effect is alluded to in Reid v Tararua

District Council HC WN CIV2003-454-615 8 November 2004, Ellen France J at

[135].  The local authority is obliged to create the procedural template, but the form

it takes is left to the local authority’s discretion.  The discretionary decision as to

how the template is fashioned must be carried out in a way that ensures that the

design of the procedural template is largely in proportion to the significance of the

matters affected by the substantive decision.  There is no express obligation to record

the template separately in writing.  Section 79(1)(a)(iv) authorises a local authority

to decide the extent and nature of any written record it might choose to make.

Whilst not obligatory, a written record of how a local authority discharged its s 79

obligations would be helpful for any subsequent assessment of that topic.

[47] This is a completely new approach to local authority decision-making.  It

departs from the usual ways in which statutory powers of decision are vested in

decision-makers.  In general, statutory powers of decision either prescribe the

process to be followed or empower the decision-maker with discretion as to how the

power is to be exercised.  In the latter case, unless specific considerations are

identified as relevant to the exercise of the discretionary power, its exercise is subject

only to common law constraints of legality, reasonableness and procedural fairness.

With this Act, the actual process for making a particular substantive decision is



partly prescribed.  For the remainder, the Act obliges a local authority to determine

its own process.  But in doing so, the local authority must have regard to a series of

prescriptive requirements.

[48] Once the appropriate procedural template is developed, a local authority can

then turn to making its substantive decision.  But in making its substantive decision,

a local authority must adhere to the self-determined procedural template (s 76(1)).

[49] The statutory scheme I have outlined applies to local authority decisions in

general.  There is also a special category of decisions that trigger what is termed the

“special consultative procedure”.  The requirements relating to this category of

decisions are set out in ss 83 to 90.  Sections 91 to 97 require the making of annual

and long-term plans, which are a further specialised form of local authority decision-

making.  In addition to the specific requirements that apply to these special

categories of decision, they must also meet the requirements ss 76, 77, 78, and 79

impose on general decision-making.

[50] The purpose of, and policy behind, this new legislative approach was to

improve local authority decision-making and to ensure transparency in how local

authority decision-making was carried out.  The approach results in what becomes in

effect performance standards for each decision, in that a local authority has to

express its thoughts on how it will make its substantive decision before proceeding

to do so.

[51] However, a consequence of the new approach is that the discretionary

judgments a local authority makes on the procedural template to adopt for any

substantive decision will themselves be statutory powers of decision that are

susceptible to judicial review.  As with the exercise of any other statutory discretion,

those judgments will be subject to the usual requirements the common law imposes

on such decisions.  There is also the statutory requirement of proportionality that

s 79(1)(a) introduces, as well as the relevant considerations expressed in s 79(1)(b),

s 79(2) and s 79(3).  It follows that any flaws at this level, either through having a

poorly developed procedural template or through failing to develop one at all, will

flow through to and affect the substantive decision.



[52] There are some things that the Act does not expressly provide for.  First, the

Act does not expressly set out how compliance with s 76 and its associated

provisions is to be achieved.  Secondly, the Act does not expressly provide for what

will be the consequences of failure to comply with s 76 and its associated provisions.

Consequently, it is left to the Court to decide whether or not what has been done in

any given case is sufficient to constitute compliance, as well as the consequences of

non-compliance.

[53] In terms of achieving compliance with s 76 and its associated provisions, the

Act does not expressly require there to be a written record of the development of the

procedural template (s 79(1)(iv)).  Nonetheless, the applicant contended that the Act

requires a local authority to specify in an express and transparent manner the

judgments it has made under s 79 as to how it will comply with s 77 and s 78.  I

understand the submission to include the contention that the same applies for the

judgments a local authority has made under s 76(1) on the applicability of the

provisions in ss 77, 78, 80, 81, and 82 to the decision at hand.  The respondent

contended that those provisions require no expression of a procedural template for

the substantive decision.  It submitted that it is enough if compliance is manifest

from the process followed in making the substantive decision.

[54] Section 79(1)(b)(iv) empowers a local authority to determine the extent and

nature of any written record of its procedural template.  This suggests to me that this

provision gives a local authority the power to choose what it does in this regard.

There are likely to be simple decisions for which the ss 76 and 79 judgments on the

procedural template will be identifiable from the reasoning of the substantive

decision.  For example, a simple decision to sell or not to sell a block of land may

not necessitate separate s 76 and s 79 judgments.  An example of this type of

decision is to be found in Reid v Tararua District Council (supra [46]).  However, a

more complex decision may benefit from the procedural template being separately

articulated.  There are so many considerations to take into account when reaching

judgments under s 79 that, in the case of a complex substantive decision, the

development of the procedural template and compliance with it may not be readily

apparent from the reasons given for reaching the substantive decision.



[55] I do not accept the applicant’s` submission that the Act requires a local

authority to expressly record judgments it has made under s 79 on the application of

ss 77 and 78.  If Parliament had required this to be done, I consider it would have

expressly so provided.  The decisions a local authority is called on to make are so

variable that there will be many occasions when it would be a nonsense to require a

record of judgments made under s 79.  A local authority’s decision to sell some

minor item of property is quite capable of manifesting the s 79 judgments on the

application (if at all) of ss 77 and 78.  But with some other decisions, their nature and

complexity may obscure judgments that have been made under s 79 on the

application of ss 77 and 78.  For those decisions, it would be sensible to ensure a

written record of the s 79 judgments, on the decision-making process to adopt, was

kept.  Without such a record, a local authority places its substantive decision-making

at risk.

[56] Section 76(4) states that s 76(1) applies to every decision made by or on

behalf of a local authority.  Read literally, that would cover the embryonic thoughts

that can lead to a decision affecting others.  But I do not think that would be

consistent with the scheme and purpose of the Act.  It would be a nonsense if the Act

was so far reaching.  For a start it would inhibit exploratory discussions at the

conceptual stage.  It would be hard to imagine how any decision-making could be

accomplished under such a regime.  The new approach created in Part 6 was for the

purpose of improving the quality and transparency of local authority decision-

making.  It was not to create a mire in which decision-making became bogged down

with preliminary requirements that impeded good decision-making.

[57] The scheme and purpose of the Act suggests to me that the new approach

introduced by Part 6 was intended to apply to decisions resulting in outcomes which

may potentially affect the communities of a local authority.  It would be consistent

with this view if s 76 and its associated provisions were understood to engage at a

time when the question to be answered by the substantive decision was being

formalised.  Since the nature and scope of a question can influence and even invite

its answer, to exclude this stage from the Act’s provisions would weaken its force.

However, I cannot see why Parliament would intend that antecedent stages,



encompassing preliminary attempts at framing questions to be answered, should also

be subject to the Act.  To do so would not serve the Act’s purpose.

[58] This view of when s 76 and its associated provisions take effect fits with the

first stage consideration of s 78(2)(a): to consider the community’s views at the time

when the problems and objectives related to the matter are defined.  This view also

fits with the fact that all the other considerations in ss 77 and 78 relate to later stages

in the decision-making process than those that are covered in s 78(2)(a).  If

Parliament had intended that the stages leading up to formalising the question to be

answered by the substantive decision should also be subject to s 76 and its associated

provisions, I would have expected to find some indication to that effect in the Act.

However, there is none to be found.  I conclude, therefore, that those provisions take

effect from the time the question for decision is formalised.

[59] In the course of the hearing, the applicant narrowed the focus of its complaint

about non-compliance with the required statutory process to what it referred to as the

first two stages of the decision-making process.  These correlated with the stages

identified in s 78(2)(a) and (b); that is the stage at which the problems and objectives

related to the matter are defined and the stage at which the options that may be

reasonably practicable options of achieving an objective are identified.  The

applicant accepted that in terms of the first category of its grounds of review (failure

to follow required statutory process and failure to take into account relevant

mandatory considerations), the evidence showed there could be no complaint about

the latter stages of the process, which included the use of the special consultative

procedure in ss 83 to 89, as well as an amendment to the respondent’s long term

plan.

[60] As I understand the applicant’s submission, the failure was twofold: first a

failure to take the steps required of it for the first and second stage of the decision-

making process; and secondly, a failure to record having done so.  The failure to

follow the proper process being evidenced from the absence of any record.

[61] The failures at the first and second stage of the substantive decision-making

process were said to be incapable of cure through proper compliance with the latter



stages of this process.  By then, the applicant contended, the dye was caste and the

scope of the matter to be decided had become unduly narrowed by the earlier

procedural failure.

[62] The respondent rejected the need for a written record and maintained that

provided the evidence revealed, either expressly or by implication, there was

appropriate compliance with the Act’s requirements, (which need be no more than

accidental), that was enough.  In this regard, the respondent relied upon Reid for

support.  At [148] of Reid, Ellen France J accepted that accidental compliance with

s 77, s 78 and s 79 would suffice.  Furthermore, the respondent did not accept that

the decision-making process necessarily followed sequential stages.  It considered

that process could operate as a matrix, which I take to mean that certain stages could

occur at the same time or overlap each other.

[63] I have already found that the Act imposes no legal requirement to record in

writing the manner in which compliance with ss 76, 77, 78, and 79 is achieved.  I

will, therefore, concentrate on the question of the type of compliance the Act

requires and whether there was the necessary compliance in this case.

[64] The evidence shows that during March 2006 and April 2006, the respondent

was investigating its present and future accommodation needs in the context of how

best it could deliver its services to the region in the light of its newly expanded role.

This entailed it embarking on an information gathering exercise for the purpose of

seeing if there was a question to be answered.  To do so adequately, it decided to

engage private consultants.  The respondent’s actions from March 2006 through to

April 2006, including the engagement of Deloitte to prepare a report, can be viewed

as being actions taken to assist the respondent to determine if there was a question to

be answered.  I do not find, therefore, that this activity was subject to the Act’s

requirements.  I also find that the respondent’s actions between April 2006 and up to

November 2006, when the Deloitte report was published, can be similarly

characterised.  During this period the respondent was doing no more than to gather

information.  Until it was fully informed, it was unable to be sure there was a

question to be decided, yet alone know how best to frame it.



[65] On 7 December 2006, with receipt of the Deloitte report, as well as the

Bayfield report, the respondent was equipped to frame the question for it to answer.

Only then could it proceed with defining the problems and objectives it faced in

relation to its accommodation.  Once the question was framed, it was then for the

respondent to decide the procedural template it would follow to answer the question

and then to proceed to do so in accordance with the template it had developed.

[66] The question could have taken a variety of forms.  It could have been an open

question of where the headquarters were best located.  Alternatively, it could have

been confined to questioning whether the respondent should remain in its existing

headquarters or move to another specified location.  Provided it followed the

required process and made appropriate judgments under s 79, as well as considered

the other matters required by s 76 and its associated provisions, the shape the

question took was a matter for the respondent to determine.

[67] The applicant contends that the respondent’s 7 December 2006 decision to

accept the Deloitte recommendation in principle was premature and not in

accordance with the statutory process.  The applicant argues that by 7 December

2006, the defendant’s decision-making process was at the end of the stage at which

the respondent was obliged to identify all reasonably practicable options.

Furthermore, that instead of ensuring all reasonably practicable options were

identified and giving consideration to community views, the respondent jumped

ahead to a later stage of the statutory processes when it made its “in principle”

decision to accept the Deloitte recommendation.  The result, the applicant contends,

is that flaws in what the applicant asserts to be the first two stages of the decision-

making process have rendered the final outcome invalid.

[68] The respondent contends that what is described in its records as an “in

principle” decision is not a decision in terms of s 78 at all.  It says the adoption of an

“in principle” view that relocation of the headquarters was the best thing to do

signified no more than this being a “work in progress”, which did not come to a

conclusion until March 2007.  Hence, according to the respondent, it was not until

March 2007 that it was obliged to identify the reasonably practical options available

to it.



[69] I consider that the respondent’s receipt of the Deloitte report and the Bayfield

report on 7 December 2006, with its suggestion that a move to Tauranga would best

enable the respondent to carry out its statutory role, coincides with the time at which

the respondent, in terms of s 78(2)(a), should have been defining the problems and

objectives related to the ultimate decision to be made.  However, the applicant

argues that by 7 December 2006, the process had reached the end of s 78(2)(b).  I do

not accept that view.  On 7 December 2006 the respondent’s decision-making

process had crystallised stage one (s 78(2)(a)) only, and from there on forward began

to move into stage two (s 78(2)(b)) of the process.  It was the receipt of the Deloitte

report and the Bayfield report which left the respondent well equipped to reach a

view on what were the problems and objectives surrounding the relocation of its

headquarters.  Until those reports were received, the respondent did not have

sufficient information to be able to identify the problems and objectives related to

the question of where its headquarters should be located to ensure best delivery of

services to the region.   It did not even know if the location of its headquarters had

any bearing on its service delivery.  It might have thought that was so but, until the

Deloitte and Bayfield reports were received, it could not have known there was a

proper foundation for thinking that.  This is why I do not accept the applicant’s

argument that 7 December 2006 signifies the end of the stage at which the

respondent should have been identifying the reasonably practicable options or

considering the views of the community in relation to its choice of such options.

[70] Since I see 7 December 2006 as a point in time signifying the end of stage

one in terms of s 78(2), this was also the time to give consideration to the

community’s views in accordance with s 78(2)(a).

[71] As at 7 December 2006, there is no evidence that the respondent expressly

formed a decision-making template.  However, provided the existence of some such

template can be inferred from what occurred, I see no reason why that should not be

sufficient to comply with the requirements of s 76 and its associated provisions.

There is nothing in the legislation to suggest otherwise.  Moreover, the express

provision in s 79(1)(b)(iv) for any written record of the decision-making process to

be at the discretion of a local authority suggests to me that Parliament recognised



there would be occasions when the decision-making template would be implicitly

present in a decision, rather than separately expressed.

[72] The view I have taken of s 76 and its associated provisions accords with that

applied in Reid v Tararua District Council (supra [46]).

[73] Section 79 empowered the respondent to determine that at stage one of the

decision-making process, it was unnecessary to consider community views, or that

the consideration of such views could be achieved through the information gathering

process Deloitte and Mr Bayfield had carried out as part of the preparation of their

reports.  Part of the brief to Deloitte was to provide recommendations on cost and

impact on human resources, property acquisition and disposal, socio-economic costs

on communities affected, ongoing benefits and pay back periods of

recommendations, and the implementation of the identified changes.  This

information, coupled with the knowledge the respondent’s councillors would have of

the community they represented, could have provided them with sufficient

information on the community’s views.  The type of consideration s 78(2)(a)

requires is not to be equated with consultation.  Section 78(3) expressly provides that

the section does not require consultation.  How consideration of community views

was to be achieved, if at all, was a matter for the respondents to determine.

[74] It is implicit from the instructions given to Deloitte that the respondent had

determined that the consideration it would give to the views and preferences of the

community was to be achieved through the enquiries Deloitte would make for the

purpose of making the abovementioned recommendations, coupled with the

knowledge of the respondent’s councillors.

[75] The very purpose of instructing Deloitte to gather information on the impact

on cost on human resources, property acquisition and disposal, socio-economic costs

on communities affected, ongoing benefits and pay back periods of

recommendations seems to me to be in part to enable the respondent to give some

consideration to the community’s views.  As part of the preparation of the report in

mid-October 2006, Deloitte interviewed the Mayors and Chief Executives of the

territorial authorities in the respondent’s region.  Those interviews would have



enabled Deloitte to obtain a view on the impact of the location of the respondent’s

headquarters on the community, as well as an opportunity to assess the view the

community held on the topic.

[76] I see no reason why the respondent’s consideration of community views at

this early stage of the decision-making process could not be done as a matter of

inference from the reports it received.  The choice of performing the s 78(2)(a)

consideration in this way was open to the respondent.  There is nothing to suggest

that this approach was out of proportion to the task at hand.

[77] The applicant drew my attention to a document of the respondent titled

“Checklist For Decision-Making Under the Local Government Act 2002” dated

28 November 2006.  The document was created at the time the Deloitte report was

received and about to be presented to the respondent.  The document notes at page 2,

item 11 that the respondent does not hold information about the community’s views

on the matter.  The applicant contends that this is an acknowledgement of the

respondent that it did not have information of the community’s views and, therefore,

it could not discharge it obligations under s 78(2).  The report has been prepared by

an officer of the respondent and approved by the Chief Executive.

[78] The respondent contends that the section, in the form in which the statement

is made, relates to assessing the significance of the decision in terms of the Act’s

requirements for “significant” decisions and that the import of the statement should

not be taken to extend beyond any such assessment.

[79] The checklist is perplexing.  The officer who completed the form has filled in

the check boxes with the result the location decision is seen as having medium

significance; not being controversial and having only a minor or no impact on

residents and ratepayers.  These are mistaken assessments.  The decision was later

recognised as a significant decision which entailed it being approached as a

significant decision in terms of the Act’s requirements for decisions of that type.

[80] The decision to move the respondent's headquarters would have a

considerable impact on residents and ratepayers as it was driven by the respondent’s



concern to ensure it was performing well.  How well the respondent delivered its

services to the region was a major concern for residents and ratepayers.

[81] When it comes to assessing what information the respondent had about the

community’s views as at 7 December 2006, there was information in the Deloitte

report that would assist the respondent’s councillors to form a view on this topic.

This report would have included Deloitte’s distillation of the information it received

when it interviewed the Mayors and Chief Executives of the local territorial

authorities.  Furthermore, the Bayfield report of 1 December 2006 specifically drew

attention to the need to engage with “stakeholders” in the region in regard to

considering the proposed move.  The recognition of the need to engage with

stakeholders was a form of consideration of the community’s views.  It needs to be

remembered that this was very early on in the decision-making process.  Part of

considering the community views must entail the recognition of the need for

engagement with the community.  Until the engagement takes place, community

views can only be inferred.  Furthermore, until the decision takes some shape and

form, it is difficult to see how engagement with the stakeholders, to obtain their

views, can occur.  It seems, therefore, that some of the answers in the checklist are at

odds with other evidence.  I do not find the checklist a reliable indicator of what was

known to the respondent at that time.

[82] It is for the applicant to show on the balance of probabilities that, at the stage

when the problems and objectives of the matter in issue are defined (s 78(2)(a)), the

respondent has failed to comply with ss 78 and 79.  Certainly there is no evidence of

the respondent expressly deciding (under s 79) on whether or not to comply with

s 78(2)(a) and, if so, how that compliance would be achieved.  But when the conduct

of the respondent at this stage of the decision-making process is considered, there is

nothing about it that is at odds with the requirements in ss 78 and 79.

[83] Once the Deloitte and Bayfield reports were received, the adoption in

principle of the recommendation to move the headquarters fits with the

commencement of the stage when the respondent could begin identifying the

reasonably practicable options that would enable the identified problems and

objectives to be achieved.  This stage raises issues regarding s 78(2)(b) and s 77.



The view I have taken of the “in principle” decision to adopt the Deloitte

recommendation means that I regard this conduct as signifying a work in progress,

rather than a finite decision which represents a particular stage in the decision-

making process.

[84] Section 78(2)(b) required the respondent to give consideration to the views of

the community.  This of course was subject to judgments made under s 79 on the

extent to which, if at all, there would be compliance with s 78(2)(b) at this stage of

the overall decision-making process.  Section 77 required the respondent to seek to

identify all reasonably practicable options for the achievement of the objective of the

decision it was to make.  This section was also subject to s 79 judgments on whether

there should be compliance with s 77 and, if so, how that would be achieved.

[85] The respondent contends that the process of identifying the reasonably

practicable options to achieve the identified objectives ran until 15 March 2007.

This is because it took until 15 March 2007 to obtain all the necessary and relevant

information for the respondent to be able to complete stage two of the process and to

embark on stage three, stage three being the stage at which the reasonably

practicable options are assessed and proposals developed.  Until 15 March 2007, the

respondent argues that there was insufficient information to enable a proper

assessment of the merits of the “in principle” view that a move to Tauranga was best.

[86] I have already rejected the applicant’s contention that 7 December 2006

heralded the end of the stage at which the reasonably practicable options were to be

identified (s 78(2)(b)).  The evidence suggests to me that until March 2007, the

respondent was in the process of gathering information that would enable it to reach

a decision on where its headquarters should be located.  I consider that regard to the

requirements of ss 77 and 78 would have been an implicit part of this decision-

making process.

[87] The evidence shows that from 7 December 2006 to March 2007, the

defendant took significant steps to equip itself with further information to enable it to

determine if the “in principle” decision to move its headquarters to Tauranga should

be carried out.  This culminated with a decision on 15 March 2007 to amend the



respondent’s long-term plan to include a proposal to move the headquarters to

Tauranga.  This step was taken as the respondent had belatedly realised that a

decision of this magnitude required inclusion in the long-term annual plan.

[88] The degree of engagement with the community between January 2007 and

March 2007 demonstrates consideration was being given to the community’s views.

The affidavit evidence of Chair Cronin, Councillor Bennett and Chief Executive

Mr Bayfield recounts numerous meetings the respondent had with members of the

community, members and officials of local authorities within its region and local

Iwi.  The purpose of these meetings was to inform the community on the matter

under consideration and to receive comments from the community on this topic.

Whilst there is no evidence of the respondent expressly determining a template for

this stage of its decision-making process, there is ample evidence to suggest to me

that, in terms of s 78(2)(b), consideration was being given to the community’s views.

[89] I now turn to consider if the decision-making process being followed at this

time reveals that implicit or accidental consideration was given to the reasonably

practicable options available to the respondent for its choice of the location of its

headquarters.  The choice of the reasonably practicable options available was for the

respondent to make.  Provided its choice accorded with s 79, it is not for the

applicant to point to what it considers to be additional reasonably practicable options

and assert that the respondent has omitted to consider them.

[90] Following receipt of the Deloitte report and the Bayfield report, the

respondent’s focus was on two possible locations for its headquarters: the existing

location in Whakatane or Tauranga.  None of the specialist reports the respondent

had received from December 2006 onwards suggested that any other location in the

region was tenable.  In such circumstances, I consider that the respondent has

implicitly determined that the only reasonably practicable options available for it to

consider for its headquarters location were Whakatane or Tauranga.  The information

the respondent was gathering between December 2006 and March 2007 was

sufficient to inform it of the matters set out in s 77(1)(b).  I also consider that the

evidence is consistent with the respondent seeking to reach a decision in a manner

that took account of the matters in s 77(1)(b).  The entire purpose of considering the



move of the headquarters was to enable the respondent to perform its functions and

responsibilities better.  The achievement of that aim would encompass the matters

set out in s 77(1)(b).

[91] It follows that I find the respondent’s decision to move its headquarters to

Tauranga is a decision that complies with s 76 and its associated provisions.  The

applicant’s challenge on the ground there was no compliance with the required

statutory processes has failed.  As regards the issues for determination in this case,

the finding I have reached means that:

a) As regards the first issue, I consider that it is enough if compliance

with s 76 and its associated provisions is achieved by implication or

accidentally.

b) As regards the second issue, I consider that at the point when the

identification of problems and objectives was undertaken, the initial

approach was to consider how the respondent was to carry out the

new functions it was to undertake but that after 7 December 2006, the

respondent moved to the second stage of identifying the reasonably

practicable options to enable it to achieve its objectives, and these

became focused on the location of the respondent’s headquarters.

c) As regards the third issue, I consider the end point of what may be

described as stage two of the decision-making process (s 78(2)(b))

was not reached until March 2007.

d) As regards the fourth issue, I consider the respondent gave proper

consideration at stage one and stage two of the decision-making

process to community views on the location of its head office.

[92] Before turning to the next ground of review, I propose, as an alternative to

the conclusions I have reached, to consider the legal consequences of the

respondent’s decision not complying with s 76 and its associated provisions.



[93] In relation to the consequences of non-compliance with the statutory scheme,

the concepts of mandatory and directory effect can provide some assistance on how

to interpret this legislation.  In Petch v Gurney (Inspector of Taxes) [1994] 3 All ER

731 at 736, Millet LJ said:

The difficulty (in deciding whether a statutory requirement is mandatory or
directory) arises from the common practice of the legislature of stating that
something “shall” be done (which means it “must” be done) without stating
what are to be the consequences if it is not done.

Bennion On Statutory Interpretation at 46 states that:

[I]t would be draconian to hold that in every case failure to comply with the
relevant requirement invalidates the thing to be done.  So the courts’ answer,
where the consequences of breach are not spelt out in the statute, has been to
devise a distinction between mandatory and directory duties.

[94] The unusual nature of s 76 and its associated provisions make it difficult to

determine the consequences of non-compliance.  The general principle is that non-

compliance with mandatory considerations will invalidate a decision: see

CREEDNZ Inc v Governor-General [1981] 1 NZLR 172 at 183.  But statutory

considerations with that legal effect are truly mandatory in that Parliament prescribes

them and intends that decision-makers have no choice but to take them into account.

The considerations in s 76 and its associated provisions have the appearance of being

mandatory but in many respects Parliament has given the decision-maker a choice as

to their application in any particular case.  The inclusion of a discretionary choice of

this nature undermines the considerations’ otherwise mandatory character.

[95] When the language of s 76, and its associated provisions, is contrasted with

the latter parts of Part 6, which apply to the special category of decisions affected by

ss 83 to 97, it is notable that those subsequent sections do not permit a decision-

maker any choice over when they will apply and, if so, how they will be applied.

The prescriptive language in ss 83 to 97 is not tempered by other expressions that

resemble the discretionary authority which is also to be found in ss 76 or 79.

[96] Section 76(3)(a) enjoins a local authority to “ensure” its decision-making

processes “promote compliance” with s 76(1).  Being required to promote

compliance is not the same as being compelled to achieve it.  Section 79(1) makes it



the “responsibility” of local authorities to make discretionary judgments on how to

achieve compliance with ss 77 and 78.  Being made responsible for achieving

compliance is also not the same as being compelled to achieve it.  The use of such

expressions is a departure from the usual expressions that are recognised to result in

decisions being set aside for non-compliance.  The language of s 76(1)(a) and s 79(1)

suggests to me that the purpose of those sections is to set performance standards for

achievement, rather than to impose mandatory requirements with invalidation being

the consequence of non-compliance.

[97] In the case of “significant decisions”, s 76(3)(b) states that a local authority

must ensure that before the decision is made, s 76(1) has been “appropriately

observed”.  The use of the words “must ensure”, “before the decision is made” and

“appropriately observed” is stronger language than in subs 3(a) of s 76.  These words

have the ring of mandatory requirements.  That Parliament has chosen to use

different language for “significant” and “non-significant” decisions suggests to me

that Parliament was setting a stricter standard for non-compliance with s 76(3) in the

case of significant decisions.  Nonetheless, it is not clear to me that Parliament

intended decisions that fall within the scope of s 76(3)(b) to be subject to mandatory

requirements which will cause them to be invalidated if there is non compliance with

the statutory scheme.

[98] The words “must ensure” suggest to me a directive to local authorities which

requires them to make certain or to make sure their significant decisions comply with

s 76(3).  However, Parliament then uses the words “appropriately observed”.  The

difference here is the use of the word “appropriate”.  This has the meaning of “right”

or “suitable” [Collins Dictionary] or “fitting” [New Shorter Oxford Dictionary].  The

New Shorter Oxford Dictionary defines “appropriately” as “fittingly”.  Whether

something is appropriately observed requires a value judgment.  Unlike a

requirement for observation simpliciter, a requirement for appropriate observation is

not an absolute.  Its presence or absence cannot be measured in black and white

terms.  Any objective assessment of whether or not something has been

appropriately observed will involve an element of reasonableness.  Something may

be appropriately observed in one context but not in another.  Once this degree of

relativity is introduced into s 76(3)(b), it becomes difficult to read the provision as



imposing the type of consequences that administrative law has traditionally attached

to a failure to follow statutory provisions having a mandatory character.  For the

consequences of non-compliance to have the effect of invalidating a decision, I

consider the statutory language must be expressed in clear terms.  This is because

such consequences carry serious repercussions.  I am not able, therefore, to read

s 76(3)(b) as having the effect of imposing mandatory compliance requirements on

local authority decision-making under s 76 and its associated provisions.  It follows

that if I am wrong on finding that the respondent has implicitly complied with s 76

and its associated provisions, or that implicit compliance is sufficient to meet the

provisions’ requirements, nonetheless, I do not consider non-compliance will

invalidate the decision.

[99] When the decision in this case is looked at overall, it is apparent that in terms

of compliance with s 76 and its associated provisions (ss 77 to 82), the steps taken

after 17 March 2007 can be treated as beyond criticism as there has been no

challenge to those steps.  This part of the decision-making process coincides with

ss 78(2)(c) and (d).  From 7 December 2006 to 17 March 2007 (being a period that

fits with s 78(2)(b)), there is clear evidence to show there were a number of

occasions on which the respondent, through its members and officials, engaged with

the community for the purpose of obtaining community views on the appropriate

location for its headquarters.  All the expert advice and information the respondent

received showed there to be only two viable choices for the location of its

headquarters.  This in my view demonstrates that it was reasonable for the

respondent to approach the question on the basis there were only two reasonably

practicable options available for it to choose from.  Such an approach cannot be said

to be unreasonable in the sense that term is understood in administrative law.  On the

information available, there is nothing to support the view that no reasonable

decision-maker would have approached the location question as a choice between

staying at the existing location or moving to the largest and growing urban centre in

the region.  Nor can taking such an approach be said to be out of proportion to the

significance of the decision to be made.  I do not consider, therefore, that what

occurred over this period was inconsistent with the requirements of s 77.



[100] On 7 December 2006 when the respondent received the Deloitte and Bayfield

reports and decided to accept the Deloitte report’s recommendations in principle

(being a time that fits with s 78(2)(a)), there was no reason why the respondent could

not consider the community’s views through inferences drawn from the information

it received in the Deloitte and Bayfield reports and from the knowledge its members

held, as elected representatives of the community.  At this early stage of the

decision-making process, that type of regard to the community’s view can be viewed

as being in proportion to the matter then under consideration.  The discretion in s 79

contemplates that different types of consideration may be given to community views

at different stages of the decision-making process.  There is nothing in s 78 to

suggest that the consideration to be given to community views must be of the same

value throughout the decision-making process.  Moreover, s 79 would permit a

decision to be made that no such consideration was necessary at this stage of the

decision-making process.

[101] It follows that, even if the failure to articulate the decision-making template

for the first two stages of the decision does not mean there has been non-compliance

with ss 77 and 78(2)(a) and (b), I consider that, in terms of s 76(3)(b), when looked

at overall, the actions the respondent took in the lead up to the final decision in

June 2007 were enough to ensure that s 76(1) had been appropriately observed.

[102] I will now deal separately with the allegation that there has been a failure

under ss 4, 14(1)(d) and 81 to discharge properly the obligations those provisions

impose in relation to Mäori.  In this regard, it is alleged that Mäori were given no

opportunity to contribute to stages one and two of the decision-making process.  It is

also alleged that at all stages of the decision-making process, the respondent failed to

comply with its policy in its “LTCCP on Development of Mäori capacity to

contribute to the decision-making process”.  The applicant contends that at stages

one and two of the decision-making process, there were no discussions with Mäori.

This view of events turns on the applicant’s view of when these two stages in the

decision-making process came to an end.  I have found that stage one of the process

(s 78(2)(a)) ended on 7 December 2006.  At this time there had been no discussions

with Mäori.  However, there is nothing in ss 4, 14 or 81 of the Act that would require



discussions to have been carried out with Mäori at stage one of the decision-making

process.

[103] By stage two of that process (from 7 December 2006 to 17 March 2007),

there were discussions with Mäori taking place.  The evidence of Councillor Bennett,

Councillor Eru and Bruce Murray (the respondent’s Group Manager, People and

Partnerships) outlines the steps the respondent took to involve Mäori in the decision-

making process.  That evidence shows that during stage two (7 December 2006 to

17 March 2007), the respondent actively sought to engage with Mäori to obtain their

views on the relocation decision.

[104] For completeness, I have considered s 77(1)(c) and whether that provision

has any application to the respondent’s decision.  I do not consider that this provision

impacts on a decision of the type that the respondent was making.

[105] Sections 4, 14 and 81 do not require separate consideration to be given to

Mäori at a series of different stages in the decision-making process.  When

considering all the steps the respondent took to reach its decision on the re-location

of its headquarters, I consider that it discharged those obligations to Mäori which the

Act has imposed on the respondent.

Breach of legitimate expectations

[106] The next ground of review is the allegation that the respondent has breached

legitimate expectations contained in the Bay of Plenty Local Government

Triennial Agreement.   The parties to this agreement are the applicant, the

respondent, Kawerau District Council, Opotiki District Council, Rotorua

District Council, Taupo District Council, Tauranga District Council and

Western Bay of Plenty District Council.  The agreement was entered into in

fulfilment of the obligations s 15 of the Local Government Act imposes on local and

territorial authorities.  There are statements in the agreement to the effect that:

The parties would, where practicable, communicate and consult openly,
honestly and respectfully and proactively (no surprises).



Also, that the parties would ensure each had early notification of and participation in

significant decisions that may affect them and their communities.  The applicant

contends that the respondent’s actions have breached the legitimate expectations

inherent in this agreement.  The alleged failure lies in the respondent not placing the

possible relocation of its head office to Tauranga on the agenda of a “Mayors and

Chairs” meeting until 19 April 2007, which was after the respondent had released its

statement of proposal of 15 March 2007.

[107] My reading of the agreement is that it sets out protocols the signatories will

follow during its currency.  Those protocols are designed to provide a means by

which the signatories can work together for the betterment of the Bay of Plenty

region.  The agreement envisages some consultation before significant decisions are

made by any one of the signatories.  Its intent seems to me to be to encourage the

signatories to work collaboratively where possible for the good of their region.  The

agreement contains statements of intent and of best practice.  I consider it is akin to a

policy statement providing no more than administrative reassurance to the

signatories and the communities they serve.  There is nothing that I can see in the

agreement that could amount to an enforceable legitimate expectation that adds to

the legislative requirements imposed on the respondent.  In particular, I see nothing

in the agreement that would require notice to be given at a Mayors and Chairs

meeting prior to public notice of a proposed change as provided for in the 15 March

2007 statement of proposal.  My understanding of the agreement’s references to

consultation is that they do no more than to recognise the statutory consultation

requirements the Act imposes on the signatories.

[108] The law of legitimate expectations is derived from the duty to act fairly.  It

developed as a requirement that assurances given, or regular practices followed,

would not be departed from without affording persons adversely affected an

opportunity to be heard.  In this form the law of legitimate expectation has created a

common law foundation for a duty to consult.  Failure to follow the assurances

given, or changes of practice without providing those affected with an opportunity to

be heard, could result in the decision reached being set aside.  Generally, the persons

claiming that they were adversely affected had to establish the decision affecting

them had deprived them of a right, interest or expectation of a benefit.  The law of



legitimate expectations recognised that such persons were entitled to be consulted

before being deprived in that way.

[109] In this case the only benefit which the applicant claims deprivation of is the

benefit of early consultation, early meaning some time before the statement of

proposal was issued in March 2007.  However, the respondent’s consultation

obligations are imposed by legislation.  In order for the agreement to impose

justifiable consultation obligations that were additional to those imposed under the

Act, very clear language to that effect would be required.  The terms of the

agreement do not have that effect.  I find, therefore, that in terms of issue (f) of the

issues for determination, the Triennial Agreement did not give the applicant a

justifiable legitimate expectation of consultation that extended beyond the statutory

duties of consultation which the Act imposed.  It follows that the applicant has not

made out this ground of review.

“Closed minds”/failure to consult properly

[110] The grounds of review under this category are focused on what occurred in

the later stages of the decision-making process (after 17 March 2007) when the

respondent’s members and Chair attended the public consultation meetings that were

held and subsequently when the respondent came to make its final decision.

[111] The allegations in relation to a breach of the duty to consult are that the

absence of certain members of the respondent from the public hearings for the

purpose of consultation means that the respondent did not properly discharge its

obligations to consult.  The issue here being whether their absences have precluded

proper consultation.  Flowing from this is the secondary issue of whether those

persons who were absent from the public consultation hearings should have voted on

the final decision.  The same absences are also relied upon as evidence to prove

certain members of the respondent had already closed their minds to the outcome,

with the result the respondent’s final decision on where its headquarters should be

located is tainted with predetermination and bias and is, therefore, invalid.  There is

also the wider issue of whether those members of the respondent who voted to move

the headquarters to Tauranga did so as a result of predetermination and bias.  Finally



there is the issue of whether those members of the respondent who were absent from

part of the deliberation hearings should have voted on the final decision.  The

determination of these issues involves the application of similar legal principles and

so there is a degree of overlap among them.

[112] I will deal first with the allegations of bias and predetermination.  This type

of challenge to the decisions of local authorities under the previous legislation

required a plaintiff to show actual predetermination or bias, rather than apparent

predetermination or bias.  A helpful authority on this point is Travis Holdings Ltd v

Christchurch City Council [1993] 3 NZLR 32 at 47.  Tipping J said:

What in my judgment is required is no more and no less than this. The full
council must come to the meeting at which the s 230 resolution is to be
considered with an open mind as to whether the land in question should be
sold. The councillors must be prepared to give a fair and open-minded
hearing to anyone who appears at the meeting and submits for whatever
reason that the land should not be sold. If it could be shown that the council
had not approached the meeting on that basis, then the resolution to sell
would prima facie be invalid and, subject to any relevant discretionary
matters, liable to review. What I am saying is that in my judgment, in the
particular statutory and factual setting with which this case is concerned,
anyone challenging a s 230 resolution on the basis of predetermination or
fettering of discretion is required to show actual predetermination or
fettering rather than the appearance of the same.

Tipping J drew support for the conclusion he reached from a consideration of earlier

cases on local government and the legal position with Ministers of the Crown and

central government.  In that regard Tipping J at p 47 adopted a test applied by

Richardson J in CREEDNZ Inc v Governor-General (supra [95)] which equated

predetermination with being “irretrievably committed” to a particular position.  This

approach sets a high threshold for proving predetermination or bias in relation to

decisions of the executive or local authorities.  There is nothing in the current

legislation that would cause me to think that the legal test for predetermination and

bias has been altered.  Accordingly, I propose to approach this case on the same

basis as was done in Travis Holdings.

[113] I propose to make some general comments on the evidence before dealing

with specific allegations of bias and predetermination made against individual



members of the respondent.  In June 2007 Chair Cronin and eight of the respondent’s

councillors voted for moving the headquarters to Tauranga.  Five councillors voted

against the move.

[114] In their affidavit evidence, Chair Cronin and the eight councillors who voted

in favour of moving the headquarters to Tauranga denied they were biased or had

predetermined their decision.  Each of them contended that during the deliberations

on 31 May and 1 June 2007, they had approached the relocation decision with an

open mind, prepared to consider every sensible option, but, having done so, each of

them concluded that moving the respondent's headquarters to Tauranga was the best

decision.

[115] The report of the meeting on 31 May 2007 records Chair Cronin addressing

the councillors and on the need to approach the decision they were about to

undertake with an open mind and without bias.  He directed them to be prepared to

listen and to consider all the submissions that had been made to the respondent with

an open mind.  The deliberations ran over from 31 May 2007 to 1 June 2007.

Because of the factual allegations of bias made against certain councillors, limited

cross-examination was permitted.  When under cross-examination, none of the

persons who had voted in favour of the move retreated from the assertions in their

evidence in chief of having had a fair and open-minded approach to the relocation

decision.  There was nothing in the evidence which I heard and read that would

cause me to conclude that the persons who voted in favour of the relocation of the

headquarters did so simply because they were “irretrievably committed” to the idea

of relocating the headquarters.

[116] The evidence the applicant relied upon to prove predetermination or bias was

provided by the councillors who had opposed the relocation decision or other

persons in the community opposed to that decision.  Their evidence, either referred

to passing comments from the persons alleged to be predetermined, or offered what

was in essence opinion evidence to prove the presence of predetermination or bias.

Their evidence also reveals an assumption that Councillors Eru, Sherry and

von Dadelszen, who were absent for part of the public consultation hearings (in the

case of Councillors Eru and Sherry their absences were for 3.5 of the 4 days of



hearings), had already reached a predetermined view and should not, therefore, have

participated in the deliberations.  There were other comments, which in essence

debated the wisdom of the decision to relocate and which suggested alternative ways

in which the decision could have been approached.

[117] Proof of actual predetermination requires evidence capable of objective

assessment.  The opinions or value judgments of persons who have participated in

the decision-making process but who have taken a different view from those alleged

to have pre-determined their decision are not helpful.  This type of evidence is not

reliable.  I have no doubt that the applicant’s witnesses firmly believe their

assessment of what occurred is correct.  But the account they give does not go far

enough to provide evidence that those who voted for relocation were irretrievably

committed to that certain outcome.  With decisions of this type, it is to be expected

that members of regional councils will hold certain views and express those views

from time to time.  There is nothing objectionable about councillors holding

preliminary or in principle views on decisions, provided when it comes to making

the actual decision, they do so with a mind open to other alternatives.  Indeed it is

always likely to be the case that members of local authorities will hold particular

views on certain issues.  The effect of local body democracy is that persons are voted

into office holding certain views.  What is important is that when they come to make

decisions, they follow a thought process that recognises a change of mind may

eventuate.  I have seen no evidence that would suggest to me that those who voted

for relocation of the headquarters failed to have this recognition.

[118] In Travis Holdings Ltd there was evidence that, prior to reaching their final

decision, councillors had adopted stances that could be taken to suggest they

favoured a particular course of action.  Nonetheless, the Court accepted that

preliminary steps taken towards passing a particular resolution, whilst perhaps

problematic under an appearance of bias test, would not be for an actual bias test.

The Court recognised that constraint on a council conducting preliminary steps

towards passing a resolution on the ground those steps could indicate bias would

make life “extremely difficult for council staff and sub-committees”.  The Court was

of the view that:



There will have been some exploratory discussions as to potential
purchasers, what they may wish to do with the land and so on, and I am very
mindful of the fact that endless difficulties, both legal and administrative,
could ensue if the threshold for intervention was set at the level of an
appearance of predetermination.  In my judgment when requiring a local
body to pass a resolution under s 230, Parliament cannot have intended the
sort of delicate footwork that would be necessary if the test were appearance
of predetermination.

I think the same comments can be applied to what has occurred in this case.

[119] Having made these general comments on the evidence, I will deal with

evidence of predetermination as it relates to individual members of the respondent.

[120] There was evidence from the applicant’s witnesses of occasions where

Chair Cronin is alleged to have made remarks which, the applicant contends,

evidence of predetermination on the part of Chair Cronin.  Before the 2004 elections,

Chair Cronin is alleged to have said he had the numbers to move.  Shortly after the

election in 2004, Chair Cronin is alleged to have held a meeting at his home with the

newly elected councillors and to have presented them with a number of actions he

wanted to see achieved in the three year term, one of these being relocation of the

headquarters.  Chair Cronin rejected having any such discussion with Mr Oppatt

about his intention to move headquarters.  At a meeting with a regional focus group

in January 2007, Chair Cronin is alleged to have said words to the effect that his

driving to meetings in Whakatane would soon be history.  After the first day of

deliberations on 31 May 2007 when the members of the respondent went to a

restaurant in Whakatane, as they left the restaurant and were walking past the

regional council building in Whakatane, Chair Cronin is alleged to have said:

If they had sold us the land, the headquarters would be staying in
Whakatane.

[121] When under cross-examination, Chair Cronin was challenged about a

conversation he was alleged to have had with John Forbes, who is the Mayor of the

Opotiki District Council.  It was put to Chair Cronin that at a Christmas social event

in 2006, Chair Cronin had essentially given Mayor Forbes a:

Heads up from yourself that the headquarters was moving and he took the
heads up to be a fait accompli this was going to happen.



Chair Cronin rejected this suggestion.  Chair Cronin was then challenged on his

alleged failure as chair of the regional council to direct councillors who had not been

present during the consultation hearings to desist from voting.  His response was that

he had no authority to stop councillors who were entitled to vote on the issue from

voting.  He said that he had been in local authorities for the best part of 20 years and

that, to his knowledge, there has never been a councillor excluded from annual plan,

deliberations and submissions in that time, with the exception where there was a

conflict of interest.  His view was that he had no authority to prevent the councillors

who had not fully participated by attending all the submission hearings and

deliberations from participating in the decision.  It was suggested to Chair Cronin

that his mind was not open to persuasion and that he was determined to see the

relocation of head office to Tauranga.  His response was that he rejected that

suggestion entirely and that when it came to making the decision, he had addressed

the councillors, stating to them:

It is important that within the process that the issues be with an open mind
and without bias.  It is important that councillors be prepared to listen and
consider all the submissions with an open mind, however, that does not
mean councillors may not have a working plan or views but that they are
prepared to listen and consider the submissions with an open mind.

Further on, he said he addressed the council to the effect:

As we move in to the debate deliberations, I will ask you if there are any
other issues for consideration so as to ensure that the deliberations are both
robust and within correct procedures.

Chair Cronin said he also attempted to ask all the councillors individually did they

approach the process in that position.

[122] I have no reason to doubt Chair Cronin’s evidence.  The overall impression I

have of all the allegations of predetermination, said to be supported by evidence of

comments made prior to the final decision being made, which could suggest a

particular view, do not take the matter far enough to establish the presence of actual

predetermination.

[123] Councillor Eru attended a public consultation meeting in Rotorua.  He did not

attend the meetings in Tauranga or Whakatane.  He had suffered a serious car



accident at the beginning of April 2007.  He also had a cataract operation at

Rotorua Hospital.  In addition, his wife was ill.  For these reasons, he did not attend

three and a half days of the four days of consultation hearings.  However,

Councillor Eru said that he had the opportunity to read the submissions presented at

those hearings and that Councillor Bennett had come to Rotorua to go over the oral

submissions with him.  He did not, however, listen to the audio record of any of the

oral submissions.  Councillor Eru was adamant under cross-examination that he had

gone through all the written submissions and, with the help of Councillor Bennett,

had gone through the oral submissions and council summaries of the submissions.

Councillor Eru was unable to say what exactly had been sent to him, but he said that

he had read everything that had been sent to him.  In this regard Chair Cronin has

said that he directed that all the relevant material be sent to the respondent’s

councillors.

[124] Councillor Eru accepted, when cross-examined, that the volume of material

and the personal difficulties he was experiencing at the time through the health

problems of himself and his wife would have made his role in the deliberation

process difficult.  It was put to him in cross-examination that at the council meeting

in June, his mind was not open to consider anything other than a shift of head office

to Tauranga.  He rejected that.  The reasons for Councillor Eru not attending all the

meetings are acceptable.  Furthermore, as will be explained later in the judgment, I

do not consider the Act requires councillors who participate in decisions to have

personally attended all the public consultation meetings, nor, where deliberation

hearings go over a number of days, do I consider they need to attend every sitting.  I

am satisfied, therefore, that the absences of Councillor Eru have neither affected the

quality of the public consultation, nor do I think show his participation in the final

decision to be affected by predetermination or bias.

[125] At a meeting with the regional focus group at the Rotorua Airport,

Councillor Eru is alleged to have made it clear he supported the move and could not

be persuaded otherwise.  The applicant relies on an affidavit of Lorraine Brill.  In her

affidavit, Ms Brill said that when Mr Eru was questioned at this meeting, he made a

comment to the effect he would not support doing anything that would help

Ngati Awa as they had tried to take the Kaingaroa Forest away from them



(Te Arawa).  Councillor Eru denied that he would have said anything to that effect.

Councillor Eru’s response to what Ms Brill said was, “she has got that totally

wrong”.  Councillor Eru’s view was that Ms Brill was mistaken because, in his

words, “the issue with Te Arawa and Ngati Awa is totally out of kilter”.  His

evidence was that on the basis of his knowledge of history, he would not have said

something like that.  When asked whether there was a view within Te Arawa that

Ngati Awa tried to take the forest at Kaingaroa, he said, “no, there was not”.

[126] Ms Brill’s affidavit provided on 29 November 2007 records something which

occurred at a meeting on 19 February 2007.  Councillor Eru rejects the suggestion he

would have made the statement concerned and, to support his rejection, he says that,

in effect, there has never been an issue between Ngati Awa and Te Arawa regarding

Ngati Awa trying to take Kaingaroa Forest with them, so that the comment is not

only incorrect in terms of Councillor Eru not having made it, but it does not fit with

the historic position.  I note in her affidavit at paragraph 21 that Ms Brill says that

Mr Eru made a comment to the effect that moving was the right decision and his

mind was made up.  She does not say what his words were.  The statement seems

simply Ms Brill’s interpretation of what Councillor Eru said.  Without having his

actual words expressed, it is not possible to assess objectively whether or not the

effect of those words could amount to a statement evidencing predetermination.  An

allegation of bias and predetermination is serious.  To prove actual bias requires

reliable evidence.  I am not satisfied that the evidence from Ms Brill is sufficiently

reliable to persuade me on the balance of probabilities that Councillor Eru had made

what had amounted to an admission of having a predetermined view as at

February 2007.

[127] Councillor Sherry only attended the public consultation meeting in Tauranga.

He did not attend the meetings in Rotorua or Whakatane.  He has sworn an affidavit

in which he asserts that while he did not attend all the public consultation meetings,

he did fully inform himself by reading all the written material from those meetings.

He said he was open to persuasion and ready to be persuaded as to a different

outcome from that for which he ultimately voted for.  Under cross-examination he

provided explanations for why he did not attend all the consultation meetings.  The

records of the deliberation meeting record that he addressed the meeting and gave an



assurance that he had read all the submissions and that he was approaching the

decision with an open mind.  I see no reason not to accept his evidence.

[128] At a Christmas function in December 2006, Councillor von Dadelszen is

alleged to have said the move was “a done deal and we have the numbers”. The

applicant relied upon these remarks to prove predetermination on the part of

Councillor von Dadelszen.  Councillor von Dadelszen was cross-examined about the

comments he was alleged to have made. Councillor von Dadelszen’s recall was that

he had started to say the respondent had voted in favour of an “in principle” decision,

which would be to accept the Deloitte recommendation to move the headquarters,

when Colin Hammond (a retired local body politician and member of the Regional

Focus Group which opposed the relocation) aggressively attacked him about the

statement.  Councillor von Dadelszen refuted the suggestion that he had said the

decision to move was a “done deal” and he said he would never use the words “you

easties have got to live with it”.  His evidence was this was not the sort of language

he would use.  He conceded he was angered by Mr Hammond’s comments and he

may have said “we have the numbers”, but he knew at that stage that a final decision

was at least six months away.

[129] The applicant is inviting the Court to draw the inference from words said at a

Christmas party in December 2006 that Councillor von Dadelszen had such a closed

mind that his decision in June 2007 to vote in favour of the headquarters’ move can

be said to be predetermined.  There was a significant time gap between the

Christmas party in December 2006 and the June meeting.  In view of

Councillor von Dadelszen’s denials of predetermination and his assertions of

approaching the June 2007 decision with an open mind, which I have no reason to

disbelieve, I am not prepared to rely on comments made six months earlier to find

that Councillor von Dadelszen had a closed mind in June 2007.

[130] Councillor von Dadelszen was also cross-examined about him being absent

on the last day of the consultation hearings in Whakatane on 24 May 2007.  It was

put to him that by that time he had made his mind up to vote in favour of relocation.

He rejected any suggestion.  He rejected the suggestion that by the time of the

respondent’s deliberations, he was not open to persuasion.



Councillor von Dadelszen said that although he had been absent for one day of the

public consultation hearings, he had taken it upon himself to read all the submissions

thoroughly to ensure that he was fully informed when it came to the time of making

his decision.  Again I see no reason to disbelieve him.

[131] Councillor Raewyn Bennett, in a meeting with Ngati Awa in February 2007,

is alleged to have made it clear she supported the move and that it was time for

Western Bay of Plenty Mäori to have the head office located in their district.  In her

affidavit evidence, Councillor Bennett rejected any suggestion her decision to

support the headquarters move was affected by predetermination or bias.  It was put

to her in cross-examination that she had favoured the move because she thought it

best for the Iwi which she represented (namely, Western Bay of Plenty Mäori) and

that she thought they would be better served by having the regional council

headquarters in Tauranga.  She accepted that her concern about “the urbanisation of

Iwi” was one of the factors that she took into account in her decision-making but

rejected the suggestion this was entirely what had motivated her decision.  She

agreed that she had been at a meeting on 26 February 2007 of local Iwi that was

attended by Jeremy Gardiner.  Mr Gardiner’s recall of the meeting was that

Ms Bennett had represented to the meeting that the relocation was to go ahead and

that she had told him she would be voting for it.  Under cross-examination,

Ms Bennett denied that she had a conversation to this effect with Mr Gardiner.  She

said that at the meeting she gave reasons for supporting the “in principle decision” of

7 December 2006.

[132] Ms Bennett’s understanding of the communications she had at the meeting of

26 February 2007 was for her to outline why she had decided to support the Deloitte

recommendation.  She denied that the effect of what she said at the meeting was to

promote the headquarters relocation.  An email was put to her, which she had written

to Bruce Fraser on 18 February 2007, in which she had said the words “at Fisheries

forum tomorrow (promoting HQ)”.  It was put to her that the statement in the email

reflected what she would actually have been doing at the meeting.  She rejected that

idea and said that all she was doing was to raise awareness among Iwi in the various

areas.  When it was suggested to her that as at February 2007 she was going out to



the community trying to sell the relocation decision, she rejected that on the basis

that at that point in time no decision had been made.

[133] Mr Gardiner had sworn in his affidavit that Councillor Bennett had said it

was “Ngati Rangi’s turn to have the regional council located near them and that

Ngati Awa had their turn”.  Councillor Bennett said she did not make the statement

and never would make such a statement.  I have no reason to reject

Councillor Bennett’s evidence on the points where there is a conflict with

Mr Gardiner’s evidence.  Statements made in the context of meetings to discuss the

issue of the headquarters relocation are now being lifted out of their context.  In

addition, it may be that certain glosses are being placed on those statements, which

may not have been intended at the time the statements were made.

[134] With decisions of this type, it is to be expected that councillors will have

discussions with members of the community.  In the course of those discussions,

councillors may make comments that may suggest they hold a particular view.  It is

difficult to see how councillors could engage effectively and explain why they have

taken a certain stance without perhaps creating an impression of holding particular

views.  That is very different from having a predetermined view.  It follows that I am

not satisfied on the balance of probabilities that Councillor Bennett made the

comments now alleged to demonstrate bias and, in any event, even if she did, I do

not interpret those comments or words to such effect as amounting to actual bias.

[135] On 25 April 2007, Councillor Pringle wrote a letter to the editor of the

Whakatane Beacon in which he stated:

While I sympathise with the effects to what this change means to any people
in Whakatane;

and

This will happen but at the same time we do not intend to leave Whakatane
in the lurch.

[136] Councillor Pringle was cross-examined about bias as revealed through the

letter he had written to the editor of the Whakatane Beacon on 25 April 2007.  It was

put to him that the way in which he had expressed himself in the letter revealed he



was treating the relocation as a foregone conclusion, rather than as a possibility.  He

accepted that the letter could be read in that way, but said that was not his intent

because the decision on the relocation was still to be made.  He explained the letter

on the basis that he was responding to letters that had been published earlier on and

he was putting matters in context.  He rejected the suggestion that at the time he

wrote the letter, he had made his mind up about the relocation of headquarters.  It

was suggested to him that he had written the letter using references to relocation,

rather than possible relocation, because, in his mind, the relocation was going to

happen.  He rejected this suggestion.

[137] I consider that when local body politicians write letters to local newspapers

regarding issues that have become contentious within the community for the purpose

of explaining the benefits of the move, the language used may be stronger and less

precise than that which a lawyer would use.  I am not prepared to infer from the

words Mr Pringle wrote in a letter to the editor designed to answer earlier letters that

this amounts to sound, reliable evidence of actual bias on his part.  He has rejected

that suggestion, and I have no reason to disbelieve him.

[138] The applicant has also alleged that the respondent's decisions were made with

undue haste and did not allow for any or sufficient time for proper consultation and

input and consideration of the community views, particularly at stage one and stage

two of the decision-making process.  This allegation depends on the view being

taken that stage one and two of the decision-making process had reached an end by

7 December 2006.  I have already rejected this view on the facts, which disposes of

this allegation.

[139] Another allegation made against those who voted for relocation of the

headquarters was that none of those who did so were willing to engage in any

meaningful debate as to the pros and cons during the deliberation hearings on

31 May 2007 and 1 June 2007.  To counter this allegation, the respondent pointed to

the minutes made of the deliberation hearings.  In my view, those minutes support

the respondent’s view of what occurred.  A perusal of the minutes reveals that a

number of those who voted for the relocation actively participated in the deliberation

process.  It follows that I do not find the applicant has established this allegation.



[140] As regards the failure of Councillors Eru, Sherry and von Dadelszen to attend

all of the submissions and deliberations hearings, I do not see their absence as

undermining the quality of the consultation process.  The applicant has not directed

me to any authority which establishes that the members of a local authority who vote

on a decision must have attended all the public consultation hearings.  The applicant

relied on s 83 of the Act to support its assertion that the requirement in that provision

to give submitters an “opportunity to be heard” could not be met without the

respondent’s members attending all the consultation meetings.

[141] Like Tipping J in Travis Holdings, I think that parallels can be drawn

between local authority decisions and those of the executive.  When Ministers of the

Crown come to make decisions that require consultation, there is generally no

requirement that a Minister will individually attend and participate in any

consultation process.  That is left to the officials who then have the responsibility of

preparing reports for the minister outlining the thrust of the matters consulted on and

the submissions received.  If the officials do a poor job of summarising the

submissions produced during the consultation process, that can leave a Minister open

to the accusation he or she has not properly consulted.  Although decided on another

ground of review, the judgment in Air Nelson v Minister of Transport CA279/06

5 May 2008 is relevant to understanding the consequences of decision-makers being

poorly informed by their officials.

[142] I do not understand the applicant in this case to be critical of the materials

that went to the respondent’s members for the purpose of recording for them and

informing them on the consultation submissions received.  Provided the written

material the respondent’s officials produced provided a fair and accurate account of

the submissions received during the consultation hearings and the respondent’s

members read this material, I can see no reason for finding the consultation process

was flawed.

[143] Furthermore, when the votes of councillors whose absences from the

submissions hearings are put to the side, of the remaining votes, those who voted for

relocation are still in the majority.  The outcome was not a closely balanced decision

which hinged on the votes of those who did not attend all the submissions hearings.



Even if they had abstained, the numbers were still against those who voted against

relocation.  The applicant contended that as that would have resulted in a six to five

split for relocation, it may well have been that some of the six may have changed

their minds.  I find this to be speculative.  There is no foundation for it.  In

circumstances where the three councillors who were absent from the consultation

meetings gave proper consideration to the consultation materials, and when those

who voted for relocation outnumbered those against, with or without the abstention

of the three councillors, I cannot see how their absences from some of the

consultation meetings can have any impact on the respondent’s performance of its

obligations to consult under s 83.

[144] The applicant attempted to make something out of the fact the respondent’s

legal advisers had advised against those who had missed part of the submissions’

hearings from voting on the decision.  That advice may have been given out of an

abundance of caution.  Whilst adherence to it would have avoided one of the grounds

of challenge to the decision to relocate, the departure from the advice was not wrong

in law.

[145] The applicant also challenged the absences of Councillors von Dadelszen and

Bennett from part of the deliberation hearings.  However, at all times the necessary

numbers to make up the required quorum were present.  It is not as if these

councillors absented themselves for most of the two days of deliberations and did no

more than to arrive at the time when the vote was to be taken.  It is in the nature of

local body work that members of local authorities will need to absent themselves

from deliberation hearings from time to time.  Provided those persons ensure they

are well informed and approach the decisions to be taken with an open mind, I can

see no reason for being critical of them being absent for part of the deliberation

process.

[146] It follows that the applicant has not made out the grounds of review of

predetermination and bias, or of failure to consult.  The failure to consult also came

under the heading of unfairness and procedural impropriety in that the applicant

contended that a breach of the duty to consult under ss 82 and 83 was also a

procedural impropriety and unfair.  The applicant’s failure to establish there has been



a breach of the statutory duty to consult means it has failed on the ground of

procedural impropriety and unfairness as well.

Unreasonableness

[147] The applicant contends that the decision to move the applicant’s headquarters

from Whakatane to Tauranga was unreasonable.  Wellington City Council v

Woolworths New Zealand Limited (No 2) [1996] 2 NZLR 537 is a leading case on

challenges on the ground of unreasonableness in relation to local government

decisions.  That case involved the setting of rates and earlier legislation.  The Court

of Appeal concluded that the setting of rates was essentially a matter for decision by

elected representatives following the statutory process and exercising the choices

available to them.  The Court was not prepared to interfere with what was essentially

a policy decision.  It recognised that the setting of rates required the exercise of

political judgment by elected representatives of the community.  In that regard,

economic, social and political assessments involved were complex.  The test for

unreasonableness applied in Wellington City Council was that given by Lord Diplock

in Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374,

410, where it was said:

It (unreasonableness) applies to a decision which is so outrageous in its
defiance of logic or of accepted moral standards that no sensible person who
had applied his mind to the question to be decided could have arrived at it.

[148] When I apply that test to the present decision under review, it seems to me

that the decision cannot be so described.  The councillors of the respondent who

voted in favour of a move of the headquarters had sufficient material before them in

the form of the Deloitte report, the Bayfield report and other material gained

following those reports which supported the headquarters move.  It is for the

applicant to establish that the decision to move the headquarters was one that no

sensible person could have arrived at in terms of the test set out by Lord Diplock.

On my reading of the reports on which the respondent relied, they outlined the long-

term wisdom in moving the headquarters to the most populace centre in the region

for which the respondent was responsible.  The benefits of having the headquarters

sited in the most populated and growing centre of the respondent’s region are set out

in the reports on which the respondent relied to inform itself.  These reports make



sense.  It was open to the councillors to decide that it was in the region’s long-term

benefit for the headquarters to be sited in Tauranga.  The evidence revealed that most

regional authorities have their headquarters sited in the most populated centre of the

region they serve.  While it seems that the respondent has managed to carry out its

role to date, the idea that, with the increased responsibilities legislative change has

placed upon it, it would better perform its role if sited in Tauranga is a tenable one.

There is nothing about the decision which would suggest to me it was unreasonable

in terms of the test applied by Lord Diplock and approved of in Wellington

City Council.  I do not find the decision to be an unreasonable one.

[149] The applicant elected not to pursue the ground of review based on the taking

into account of irrelevant considerations and mistake of fact.  The ground of review

based on failure to take into account relevant considerations is largely covered by the

findings made on s 76 and its associated provisions.  In regard to those additional

considerations the applicant has pleaded as being relevant considerations which were

not taken into account, the applicant has not identified how they have the mandatory

character necessary to support this ground of review.  For this reason, the applicant

fails on this ground of review.

[150] After this proceeding was heard, the judgment in Council of Social Services

in Christchurch/Outautahi Inc v Christchurch City Council HC CHCH CIV 2008-

409-1385 25 November 2008 was issued.  The Court in this judgment has interpreted

the effect of s 76 and its associated provisions differently from the interpretation

contained herein.  I have considered the judgment but must respectfully disagree

with the interpretation it expresses.

Result

[151] The applicant has failed to establish the grounds of judicial review on which

it relied to support its claim that the respondent’s decision was unlawful and invalid.

[152] Leave is reserved to the parties to file memoranda on costs.

Duffy J
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