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Variation to Stage 1 Landscapes Chapter 6:

Underlined text for additions and strike-threugh text for deletions.

Part 6.2 Values - Last paragraph: Delete.

Insert in Section 6.3

6.3.3A Provide a separate regulatory regime for the Wakatipu Basin Rural Amenity Zone, within which the
Outstanding Natural Feature, Outstanding Natural Landscape and Rural Character Landscape
categories and the policies of this chapter related to those categories do not apply. (3.2.1.1, 3.2.1.7,
3.2.1.8,3.2.5.2, 3.3.20-24, 3.3.32).

6.3.3B Classify the Open Space and Recreation zoned land located outside the Urban Growth Boundary
as Outstanding Natural Landscape, Outstanding Natural Feature or Rural Character Landscape,
and provide a separate requlatory framework for the Open Space and Recreation Zones within which
the remaining policies of this chapter do not apply.

Part 6.4 Rules - Delete:
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240.

PART B— AMENDMENTS TO STAGE 1 CHAPTERS

VARIATION TO STAGE 1 CHAPTER 6 LANDSCAPES

As part of Chapter 38 Open Space and Recreation, the PDP Stage 1 Chapter 6 Landscapes was
varied to address issues arising with the application of the landscape provisions in Chapter 6 to
zones other than Rural. With respect to Open Space and Recreation Zones introduced through
Chapter 38, a difficulty arose as land outside the Urban Growth Boundary and within reserves
was zoned Rural under Stage | of the PDP. Landscape provisions with respect to any land which
was classified as Outstanding Natural Landscape (ONL) or Outstanding Natural Feature (ONF)
only applied to land which was zoned Rural, and did not apply to former Rural zoned land now
incorporated within the new Open Space and Recreation Zones introduced through Chapter 38
as part of Stage 2 of the PDP13,

Matters relating to this variation have however been addressed separately under the Stream
14 report relating to the Chapter 6 variation!'*. This reflects the fact that nearly all of the
submissions relating to the variation to Chapter 6 lodged in Stage 2 were made with reference
to Chapter 24 and other rural zones.

Ms Edgley addressed the background to this matter in some detail in her Section 42A Report on
Chapter 38. She explained that there was a difficulty in making any amendments to policies in
Chapter 6, as many of these were already subject to appeal. She recommended that the matter
be resolved by the addition of the following new policy to Chapter 6:

6.3XX

Classify the Open Space and Recreation zones land located outside the Urban Growth
Boundary as ONL, ONF or RCL, and provide a separate regulatory framework for the Open
Space and Recreation Zones within which the remaining policies of this chapter do not apply.

We concur with this recommendation, and her recommendations with respect to the
submissions on Chapter 38 relating to this matter. We recommend it be included as Policy
6.3.3B.

Stream 14 have recommended to us a further policy to include in Chapter 6 to give effect to the
variation and respond to the submissions lodged on this variation. We accept the reasoning
provided in Report 18.1 and recommend that the following Policy 6.3.3A be included in Chapter
6:

Provide a separate regulatory regime for the Wakatipu Basin Rural Amenity Zone, within which
the Outstanding Natural Feature, Outstanding Natural Landscape and Rural Character
Landscape categories and the policies of this chapter related to those categories do not apply.
(3.2.1.1, 3.2.1.7, 3.2.1.8, 3.2.5.2, 3.3.20-24, 3.3.32).

113
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C Edgley, Section 42A Report, paragraph 10.5
Refer Section 2.5, Report 18.1
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There were also a number of general submissions focussing on the procedural underpinning
for Chapter 24. A number of submissions sought, for instance that further assessments be
undertaken prior to the hearings for Chapter 242* or that the section 32 analysis be revised?®.

Such submissions do not relate to matters within our jurisdiction and must necessarily be
rejected.

Amendments to Chapters 3 and 6
We have already discussed the significance of the ‘Strategic Chapters’ of the Proposed District
Plan?*® in Section 2.1. In summary, those chapters provide higher level direction for the more

detailed chapters of the Proposed District Plan that follow.

Apart from two sections of Chapter 6, the Proposed District Plan (Stage 2) did not include any
additions or amendments to the strategic chapters.

We note that those two amendments were not listed for hearing as part of Stream 14, but
they were the subject of evidence in Mr Barr’s Section 42A Report.

Having initially submitted we should make no recommendation on those changes, because
they were not properly before us, Ms Scott for the Council noted that most but not all of the
submitters on the two Chapter 6 changes were parties to Stream 14. She therefore suggested
that we might provide comments on those suggested changes for the benefit of the Stream 15
Hearing Panel. We understand that the Stream 15 Hearing Panel did not receive any additional
evidence from submitters on this subject and so it may be helpful if we set out our views, as
Ms Scott suggested. We will do after dealing with the submissions on other aspects of
Chapters 3 and 6.

A number of submitters sought changes to both Chapter 3 and Chapter 6 that were not the
subject of variation by the Proposed District Plan (Stage 2). Such submissions give rise to an
initial legal issue, as to whether they are “on” the provisions notified so that we might consider
their merits. Case law is clear that where the subject matter of a Plan Change or Variation is
limited, submissions cannot provide jurisdiction to expand the scope of the Plan
Change/Variation?".

In this particular case, there is the additional consideration that the appeals on the Proposed
District Plan (Stage 1) put practically all of Chapters 3 and 6 in issue, so that the wording of
provisions in those chapters is a matter for the Environment Court, and not for us.
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See e.g. Submissions 2246, 2251 and 2332: Supported by FS2765 and FS2766; Opposed by FS2714 that
sought that a housing and business development capacity assessment be completed and released, prior
to the hearings

See Submission 2332; Opposed by FS2714

Chapters 3-6 inclusive

See e.g. Clearwater Resort Limited v Christchurch City Council High Court AP34/02; Palmerston North
City Council v Motor Machinists Limited [2013] NZHC 1290. Compare Albany North Landowners and
others v Auckland Council [2016] NZHC 138 per Whata J at [129]-[131] emphasising the difference when
submissions are made on a full district plan review (in that case the Proposed Auckland Unitary Plan).
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Ms Scott for the Council submitted to us that submissions might properly seek amendments
to the strategic chapters by way of addition, provided those additions are specific to the areas
of the Wakatipu Basin the subject of Chapter 24 and do not impact on the application of the
existing provisions in those chapters to the balance of the District.

Ms Scott specifically took issue with amendments to the strategic chapters suggested by Mr
Farrell in his evidence for Wakatipu Equities Limited and Slopehill Properties Limited on the
basis that they would not satisfy that test.

Applying the approach suggested by Ms Scott, Mr Barr’s Section 42A Report concluded that it
was desirable to add a series of additional policies to Chapter 6 to ensure Chapter 24
implements Chapter 6 and achieves Chapter 324,

We will discuss Mr Barr’s recommendations shortly. First though we need to address the
extent of our jurisdiction, because Counsel for Boxer Hills Trust and Trojan Helmet Limited, Ms
Wolt, took issue with Ms Scott’s submissions for Council. She argued that there was no scope
to add additional provisions to Chapter 6 of the Proposed District Plan because, with the
exceptions we have noted above, the higher order chapters were not addressed by the
Proposed District Plan (Stage 2), and it would cause significant prejudice to submitters,
including Trojan Helmet Limited if the Proposed Plan were amended by a “side wind”. Counsel
also recorded that it had been obvious to Trojan Helmet Limited that there was no clear
connection between Chapter 24 and the higher order strategic chapters, but the submitter
considered there was no jurisdiction to make a submission on these chapters.

We found that submission somewhat curious given that Boxer Hills Trust, which we
understood to be a related entity to Trojan Helmet Limited and for whom counsel was also
making legal submissions, was one of a number of submitters whose submission sought as
relief that Chapters 3 and 6 be amended so that the Wakatipu Basin Rural Amenity Zone and
the Wakatipu Basin Lifestyle Precinct “are integrated with and have higher order authority
from those chapters”. The submission noted specifically that that would include new
objectives and policies within those chapters. Counsel did not explain how she was able to
reconcile the conflicting positions between the parties for whom she was appearing?*.

We agree with Ms Scott’s submissions on the extent of our jurisdiction. Clearly, we have no
ability to recommend amendments to provisions that are now before the Environment Court.
To the extent that Mr Farrell sought to persuade us of the merits of different objectives and
policies in the strategic chapters, we think that evidence was misconceived. It follows also
that Submission 2244, which opposed Chapters 3 and 6, along with the Morven Ferry et al
submissions that proposed amendments to a number of provisions in Chapters 3, 6 and 21

that were not the subject of variation, must necessarily be rejected as being out of scope?°.

By the same token, however, we do not think that the fact that new provisions are located
within Chapter 6 (or Chapter 3 for that matter) is decisive.

248
249

250

Refer paragraphs 38.19-38.21

The position adopted for Trojan Helmet Ltd is also difficult to reconcile with its support in FS2796 for
Submission 2505 which sought specified amendments to Chapter 3.

See also the submission of Queenstown Trails Trust (#2575) repeating submissions made on the
Proposed District Plan (Stage 1) that is out of scope for the same reason.
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Ms Wolt accepted that we might have scope to put higher level provisions in Chapter 24
(depending on their wording). If additional provisions properly relate to the subject matter of
Chapter 24, it does not seem to us that it should matter that those new provisions are located
in other parts of the Proposed District Plan, if that better fits with the structure of the PDP.

Beyond that, however, to advance our consideration of Mr Barr’s recommendations, we need
to review the other submissions that might give jurisdiction for those additional policies.

There were a large number of submissions on this aspect of the PDP, but they fell into quite
discrete groups.

The first group of submissions were either in exactly the same or substantially the same form
as the Boxer Hills Trust submission quoted above and sought non-specific amendments to
Chapters 3 and 6 so as to provide higher order policy support for Chapter 24, and in many
cases also, integration of the Chapter 24 zones with Chapters 3 and 6%°1.

A separate group of submissions®? sought amendments to the provisions of Chapters 3 and
Chapter 6:

“To provide appropriate objective and policy support for the zone [referring to the

Rural Amenity Zone]j, to:

- Recognise that the Wakatipu Basin has landscape qualities distinct from the Rural
Landscape Classification;

- Identify the characteristics and amenity values of the Wakatipu Basin through a
proper and comprehensive mapping of the landscape character areas within it;

- Provide for areas of rural living within the Wakatipu Basin through identification
of the lifestyle precinct;

- Recognise and provide for areas of commercial activities within the basin and
provide for them through a new commercial precinct (“Lakes Hayes Cellar
Precinct”);

- Provide an appropriate policy structure in support of the proposed areas of
landscape character and guidelines underpinning Chapter 24;

- Ensure that the landscape categories within Chapter 6 do not apply within the
Lifestyle and Commercial Precincts.”

Submissions 2377 and 2378 particularised that relief; they sought new policies in Chapter 3
reading as follows:

“Recognise the Wakatipu Basin as having landscape qualities distinct from the Rural
Landscape Classification of the District;

251

252

See Submissions 2291, 2313, 2314, 2315, 2316, 2317, 2318, 2319, 2320 and 2389: supported by FS2708,
FS2709, FS2725, FS2748, FS2750, FS2765, FS2766, FS2781, FS2783, FS2784, FS2787 and FS2792;
opposed by FS 2794.

Submissions 2376, 2377 and 2788: supported by FS2782, FS2783 and FS2784
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185.

186.

Identify the characteristics and amenity values of the Wakatipu Basin through the
mapping of areas of landscape character and the formulation of associated landscape
guidelines.

Provide areas for rural living within the Wakatipu Basin through identification of a
lifestyle precinct located within those parts of the landscape having higher capacity to
absorb change.

Opportunities for low density housing are enabled within a rural setting to provide
greater access to open space recreation, nature conservation and rural amenity
values.”

Submission 2307 sought the particularised relief quoted above, but not the more general

relief.

A further group of submissions?>® sought variously:

a. An amendment to notified Objective 3.2.5.5 so that it would read:

“The character of the district’s landscapes is maintained by ongoing agricultural land use
and land management where landscape character is derived from predominantly
agricultural use.”

b. A new policy in Chapter 3 worded as follows:

“Recognise and provide for the amenity, social, cultural and economic benefits of rural
living development.”

c. Amendment to the Policy originally notified as 6.3.1.3 to delete any reference to the
Wakatipu Basin.

d. Amendment to the Policy originally notified at 6.3.1.6 to read:

“Encourage rural living subdivision and development where this occurs in areas where the
landscape can accommodate change.”

e. Insertion of a new Policy in Chapter 6 reading:

“Recognise the distinctive character of the Wakatipu Basin and the amenity benefits of
rural living development in this area.”

In his Section 42A Report, Mr Barr considered that no changes to Chapter 3 were necessary.

In his view, the notified provisions of Chapter 24 achieve the Chapter 3 strategic directions

253

254

Submissions 2449, 2475, 2479, 2488, 2489, 2490, 2500, 2501, 2505, 2509, 2525, 2526, 2529, 2550,
2553, 2562, 2577: supported by FS2708, FS2709, FS2711, FS2712, FS2721, FS2722, FS2734, FS2740,
FS2743, FS2747, FS2749, FS2765, FS2770, FS2781, FS2782, FS2783, FS2784, FS2792, FS2795 and
FS2796; opposed by FS 2715

Refer paragraph 38.18
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188.

He recommended, however, a new policy to be inserted in Chapter 6 after Policy 6.3.3
(numbered 6.3.XA), worded as follows:

“Provide a separate regulatory regime for the Wakatipu Basin Rural Amenity Zone, within
which the Outstanding Natural Feature, Outstanding Natural Landscape and Rural Character
Landscape categories and the policies of this chapter related to those categories do not apply.”
(3.2.1.1,3.2.1.7, 3.2.1.8, 3.3.20-24, 3.3.32)

The numbering at the end of Mr Barr’s suggested policy follows the structure of the Decisions
Version of the Chapter 6 policies, cross referencing the relevant provisions in Chapter 3.

Mr Barr recommended a new section be inserted in Chapter 6 to follow Policy 6.3.33,
reading®® as follows:

“Managing Activities in the Wakatipu Basin Rural Amenity Zone.
6.3.34  Avoid urban development and subdivision to urban densities.

6.3.35 Enable continuation of the contribution low-intensity pastoral farming on large
landholdings makes to the District’s landscape character.

6.3.36  Avoid indigenous vegetation clearance where it would significantly degrade the
visual character and qualities of the District’s distinctive landscapes.

6.3.37 Encourage subdivision and development proposals to promote indigenous
biodiversity protection and regeneration where the landscape and nature
conservation values would be maintained or enhanced, particularly where the
subdivision or development constitutes a change in the intensity of the land use or
the retirement of productive farm land.

6.3.38 Ensure that subdivision and development adjacent to Outstanding Natural Features
does not have more than minor adverse effects on the landscape quality, character
and visual amenity of the relevant Outstanding Natural Feature(s).

6.3.39 Encourage any landscaping to be ecologically viable and consistent with the
established character of the area.

6.3.40 Require the proposals for subdivision or development for rural living take into account
existing and consented subdivisional development in assessing the potential for
adverse cumulative effects.

6.3.41 Have particular regard to the potential adverse effects on landscape character and
visual amenity values where further subdivision and development would constitute
sprawl along roads.

255

The cross references to Chapter 3 provisions recommended by Mr Barr are omitted for convenience.
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190.

191.

192.

6.3.42 Ensure incremental changes from subdivision and development do not degrade
landscape quality or character, or important views as a result of activities associated
with mitigation of the visual effects of proposed developments such as screen
planting, mounding and earthworks.

6.3.43 Locate, design, operate and maintain regionally significant infrastructure so as to
seek to avoid significant adverse effects on the character of the landscape, while
acknowledging that location constraints and/or the nature of the infrastructure may
mean that this is not possible in all cases.

6.3.44 In cases where it is demonstrated that regionally significant infrastructure cannot
avoid significant adverse effects on the character of the landscape, such adverse
effects shall be minimised.

6.3.45 Avoid adverse effects on visual amenity from subdivision, use and development that:
a. Is highly visible from public places and other places which are frequented by
members of the public generally (except any trail as defined in this Plan); or
b. forms the foreground for an Outstanding Natural Landscape or Outstanding
Natural Feature when viewed from public roads.

6.3.46  Avoid planting and screening, particularly along roads and boundaries that would
degrade openness where openness is an important part of its landscape quality or
character.

6.3.37 Encourage development to utilise shared accesses and infrastructure and to locate
within parts of the site where it will minimise disruption to natural land forms and to
rural character”.

As Mr Barr made clear, the origins of these 14 suggested new policies lay firmly in the Decisions
Version of Chapter 6. Most of the suggested policies are identical to existing policies in that
chapter and apply to Rural Character Landscape land. Where policies have been amended,
this was only to delete inapplicable elements.

The rationale for reproducing all of these policies arises from the fact that Policy 6.3.1 states
that the classification of Rural Character Landscape land occurs in “Rural Zoned” landscapes in
the District. While the amendments to Chapter 6 forming part of the Proposed District Plan
(Stage 2) deleted other provisions in the notified Chapter 6 reinforcing that the landscape
classifications shown on the planning maps applied only in the Rural Zone, the Hearing Panel
observed in Section 8.4 of its Stream 1B Report that Policy 6.3.1 (notified Policy 6.3.1.2) was
not the subject of variation and has that end result in any event.

The effect of the Proposed District Plan (Stage 2) is to rezone almost all of the non-outstanding
parts of the Wakatipu Basin as Rural Amenity. Accordingly, to the extent that the provisions
of Chapters 3 and 6 provide guidance as to the management of activities occurring on Rural
Character Landscape land, those provisions largely do not apply in the Wakatipu Basin.

It was that position that Mr Barr sought to address with his recommended additional policies.

Mr Barr made it clear that his preference would have been to amend Chapter 6 to provide that
the policies relevant to the Rural Character Landscape areas also applied within the Wakatipu
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194.
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197.
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199.

Basin, but given the inability to do so in this process, he suggested a new section effectively
mirroring those existing policies.

In the case presented to us for the Council, two lines of argument were advanced to support
our ability to accept Mr Barr’'s recommendations. The first, from Mr Barr, referenced the
submissions on the point that we have summarised above and suggested that if not expressly
sought, the relief recommended by Mr Barr addressed the substance of the submissions.

The second line of argument was that the policies that Mr Barr recommended already applied
to the Wakatipu Basin at notification of the Proposed District Plan (Stage 2), by virtue of the
variations to Chapter 6 contained therein, but that the Hearing Panel’s Stage 1 decisions
altered that position. Accordingly, it was suggested that Mr Barr’s recommendations merely
take the Proposed District Plan back to the position it was in at the time the variation of Parts
6.2 and 6.4 were notified.

We do not accept the second point. The reasoning of the Hearing Panel considering
submissions on the strategic chapters (Stream 1B) was that the limitation on the application
of the (renamed) Rural Character Landscape to Rural Zoned land was contained in notified
Policy 6.3.1.2. That policy was not the subject of variation as part of the Proposed District Plan
(Stage 2) and no submissions sought that it be amended to have the result apparently sought
by Council. It remained in Chapter 6, renumbered as Policy 6.3.1. From an answer Mr Barr
gave to our questions, we rather understood that the Council deliberately chose not to amend
Policy 6.3.1.2 by way of variation because of the difficulty that would have placed the Stream
1B Hearing Panel in seeking to arrive at recommendations in relation to the balance of Chapter
6. Be that as it may, the renumbered Policy 6.3.1 states when the landscape categories apply
in terms that, as above, mean that the policies governing Rural Character Landscape land
largely do not apply in the Wakatipu Basin. In our view, moving from that position is a
substantive change that could only be achieved by way of a submission clearly seeking that
relief.

Having said that, we agree with Mr Barr’s view, and the submissions from a number of parties,
that the end result is a disconnect between the higher-level provisions in the Strategic
Chapters and the general approach taken in Chapter 24.

We disagree with the submissions (and the evidence of Mr Chris Ferguson) that that
disconnect extends to Chapter 3. Policies 3.3.22-3.3.24 inclusive are framed in a way that is
not specific to Rural Character Landscape land and provides policy direction that in our view,
Chapter 24 sits neatly within. The disconnect arises rather with Chapter 6.

We find that Mr Barr’s suggested Policy 6.3.XA would resolve the problem and fits fairly within
the submissions seeking integration of the Chapter 24 Zones with Chapters 3 and 6 noted
above. It sets Chapter 24 up as providing a standalone set of provisions, in much the same
way as the Gibbston Character Zone.

We note that Mr Ferguson also supported that recommendation as providing necessary

integration into Chapter 6. The position is not nearly so clear, however, as regards the other
policies recommended by Mr Barr.
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The suggested policies cover a range of issues. However, because they mirror the policies
applying to Rural Character Landscape land, they clearly do not respond to Submissions 2377,
2378 and 2703, that sought to emphasise the differences between the Wakatipu Basin and
land classified as Rural Character Landscape. Likewise, it difficult to reconcile the
recommended relief with the relief sought by the group of submitters including Submission
2449 quoted above, for the same reason.

Nor do we think it would be appropriate to rely on the submissions such as 2291 seeking higher
level policy guideline and/or integration. The suggested policies are not “higher-level”,
because they are not framed at a higher level of abstraction than the objectives and policies
in Chapter 24. Rather, they provide more detailed policy guidance on a range of points, some
of which overlap with objectives and policies in Chapter 24, and some covering discrete issues.
Nor are they obviously required to integrate Chapters 6 and 24 in the way that is suggested by
Policy 6.3.XA .

There is a second problem relying on these policies as a jurisdictional basis for extensive
changes to Chapter 6. The relief sought is expressed very generally. While we do not accept
the legal argument put to us by Trojan Helmet Limited that no amendments to Chapter 6 could
be made based on submissions on the Proposed District Plan (Stage 2), we do agree that if
amendments are to be made, they need to be made on the basis of submissions that are more
specific as to the relief sought than such general relief. We do not think that an interested
party reading a submission seeking higher level policy direction would contemplate that that
might provide a basis for some 14 quite specific new policies overlaying Chapter 24. In
summary, while we agree that Mr Barr’s recommendation has merit, we do not consider that
we have the scope to accept it.

Turning to the balance of the specific relief sought by submitters that is summarised above,
we do not think that a policy inserted into Chapter 3 indicating that the Wakatipu Basin has
landscape qualities distinct from Rural Character Landscape land adds much to Mr Barr’s
suggested Policy 6.3.XA. It would also introduce an inconsistency because other areas with
‘special’ provisions like Gibbston Valley are not the subject of policies in Chapter 3.

Of the three other policies suggested by Submissions 2307, 2377 and 2378, we do not consider
that they are necessary having regard to the policy we have recommended already providing
that the Rural Amenity Zone has a standalone regulatory regime. We consider also that the
third policy referring to opportunities for low density housing is expressed too generally. To
be within jurisdiction, it needs to be specific to the Wakatipu Basin. If it were made more
specific, we do not think a policy stating that opportunities for Low Density Housing are
enabled adds anything to notified Objective 24.2.5.

Looking at the more general relief sought by Submissions 2376, 2377 and 2378, specific
reference to one new Commercial Precinct is the opposite of higher-level policy guidance. If
recognition of such a new Commercial Precinct has merit (which we discuss further later in
this Report) it can be done through specific policies in Chapter 24.

Turning then to the relief sought by the group of submissions including Submission 2449
guoted above, the suggested amendments to Chapter 3 supported by Mr Farrell are outside
the scope of the hearing for the reasons discussed above. The same point could be made
about the suggested amendment to notified Policy 6.3.1.3, but in any event, the submission
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215.

has been overtaken by the Stage 1 decisions on Chapter 6. The relevant policy (renumbered
6.3.12) does not refer to the Wakatipu Basin.

The suggested amendment to notified Policy 6.3.1.6 is expressed too generally to be within
scope. We do not think it would add anything to Chapter 24 if made specific to the Wakatipu
Basin.

Turning to the amendments to Chapter 6 forming part of the Proposed District Plan (Stage 2),
three provisions were the subject of amendment.

The first amendment was to delete a paragraph formerly part of Part 6.2. When the Proposed
District Plan (Stage 1) was notified, that paragraph read:

"Landscapes have been characterised into three classifications within the Rural Zone. These
are Outstanding Natural Landscapes (ONL) and Outstanding Natural Features (ONF), where
their use, development and protection are a matter of national importance under Section 6 of
the RMA. The Rural Landscapes Classification (RLC) makes up the remaining Rural Zoned land
and has varying types of landscape character and amenity values. Specific policy and
assessment matters are provided to manage the potential effects of subdivision of
development in these locations.”

The second amendment was to delete the first sentence of a rule (Notified Rule 6.4.1.2) which
read:

“The landscape categories apply only to the Rural Zone. The Landscape Character and Strategic
Direction Chapter’s objectives and policies are relevant and applicable in all zones where
landscape values are at issue.”

The third suggested amendment was to Notified Rule 6.4.1.3.
As notified, that rule read:

“The landscape categories do not apply to the following within the Rural Zones:

a. Ski Area Activities within the Ski Area Sub Zones.

b. The area of the Frankton Arm located to the east of the Outstanding Natural Landscape
line as shown on the District Plan maps.

¢. The Gibbston Character Zone;

d. The Rural Lifestyle Zone;

e. The Rural Residential Zone.”

The amendments to this Rule were to substitute “assessment matters” for “categories” in the
first line, deletion of the “s” at the end of the first line so the rule refers to “Rural Zone”, and
deletion of ¢, d, and e.

These changes were the subject of a large number of submissions.

Addressing first the deletion of the paragraph quoted above from Part 6.2, Crown Investments

et al sought that the paragraph be retained. Morven Ferry et al sought that it be retained but
with reference inserted to make it clear that the Rural Residential, Rural Lifestyle, Rural

52



216.

217.

218.
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221.

Amenity Zones, together with the Precinct, are excluded from the Rural Landscape
Classification. We also note submission 805 that Transpower lodged as part of the Proposed
District Plan (Stage 1), seeking that this particular paragraph include recognition of the national
grid.

The submissions on the Proposed District Plan (Stage 1) are relevant by virtue of clause 16B(1)
of the Act.

Crown Investments et al sought also that Rule 6.4.1.2 be returned to the position as notified
save that reference be added to objectives and policies related to the landscape classifications
applying only in the Rural Zone. We also note a number of submissions filed as part of the
Proposed District Plan (Stage 1) process seeking clarification that the landscape classification
objectives and policies do not apply to the Rural Lifestyle, Rural Residential and Millbrook
Resort Zones?*®. The submission of Arcadian Triangle®” is also worthy of note; that submission
suggested that reference to Chapter 3 (i.e. the Strategic Direction Chapter) might be deleted
because its application across the district was, in the view of the submitter, obvious.

A number of submissions also sought that Rules 6.4.1.2 and 6.4.1.3 be combined. Specifically,
the Morven Ferry et al submissions sought that a combined rule be restated to focus on the
landscape categories, providing that those categories do not apply in the five listed zones,
together with the Precinct.

Many of the Donaldson et al submissions sought that Rule 6.4.1.3 be amended to similar
effect, but the way that the relief in the submission is formulated leaves it unclear as to
whether it is suggested that it should relate to the landscape categories or to assessment
matters, or both.

Crown Investments et al sought that Rule 6.4.1.3 focus on the landscape classifications
together with the objectives, policies and assessment matters relevant to those classifications,
specify the Gibbston Character Zone as a Rural Zone for this purpose and state, for the
avoidance of doubt, that the Rural Zone does not include the Rural Amenity Zone, the Precinct,
the Rural Lifestyle Zone or the Rural Residential Zone.

The submission of BSTGT Limited®*® appears to have sought®*® that Rule 6.4.1.3 include
reference to the Rural Amenity Zone in the list of zones to which the Rule does not apply. The
submission of Slopehill Properties Limited?®® was to similar effect. Stage 1 submissions
specifically related to Rule 6.4.1.3 included those of Contact Energy Limited?®! and
Queenstown Trails Trust?? seeking that the Hydro Generation Zone and any trail (respectively)
be added to the list of specific exclusions.

256
257
258
259

260
261
262

See Submissions 669, 694, 696 and 712
Submission 836
Submission 2487: Supported by FS2782

The actual relief refers to Rule 6.4.5.1, which does not exist, either in the notified or the Decisions

Version of Chapter 6
Submission 2484
Submission 580
Submission 671
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222.

223.

224.

225.

226.

227.

228.

Mount Cardrona Station Limited?®® and Arcadian Triangle Limited?®* also sought that the
exclusion in Rule 6.4.1.3(a) not be limited to Ski Area Activities.

In his Section 42A Report?®®, Mr Barr explained the rationale of the Chapter 6 variations as
relating in part to the fact that the Proposed Open Space and Recreation Zone forming part of
the Proposed District Plan (Stage 2) had been identified both on land classified as ONLs and
ONFs in terms of Section 6 and on land classified as visual amenity in terms of Section 7, and
in part because reference to rural assessment criteria not applying to the Gibbston Character
Zone, the Rural Lifestyle Zone and the Rural Residential Zone was unnecessary; the assessment
matters are contained in Chapter 21, which relates only to the Rural Zone. By contrast, Mr
Barr advised that the varied provisions sought to make it clear that the landscape assessment
criteria would apply to activities not classified as Ski Area Activities if undertaken within the
Ski Area Sub-Zones (i.e. the opposite of the position sought by submissions 407 and 836).

Mr Barr, however, noted that the initial intention underlying the variations in this latter regard
had been overtaken by the Stage 1 decisions which?®® provide that the landscape categories,
and the policies of Chapter 6 related to those categories, do not apply within the Ski Area Sub-
Zones.

Having reviewed other aspects of the Decisions Version of Chapter 6, Mr Barr concluded?®’
that the variation text has been entirely overtaken. In his view, given that all of the relevant
policies in the Decisions Version are the subject of appeal, there was no merit in discussing the
text as varied further. Accordingly, the Chapter 6 text Mr Barr recommended was that as
notified, together with the suggested additional policies discussed above.

Our reading of Decisions Version Policies 6.3.1-6.3.3 is that:

a. Thelandscape categories (and consequently the policies related to those categories) apply
only in the Rural Zone;

b. Within the Rural Zone, the Ski Area Sub-Zone and the area of Frankton Arm identified in
Policy 6.3.2 are not the subject of landscape classification and the policies of Chapter 6 do
not apply to them, insofar as they relate to those categories;

c. The Gibbston Character Zone, the Rural Residential Zone, the Rural Lifestyle Zone and the
various Special Zones are not subject to the landscape categories or to the policies of
Chapter 6 related to those categories unless otherwise stated.

To those provisions should be added our recommended additional policy stating that the Rural
Amenity Zone (including the Precinct) are in the same category as the zones listed in (c) above.

It follows, in our view, that the text proposed to be deleted in Part 6.2 is unnecessary. Were
it to be retained, then consistently with the new policy we have recommended as above, then
reference would need to be added to the Rural Amenity Zone. But we think the position is
perfectly clear, as it is.

263
264
265
266
267

Submission 407
Submission 836
At Section 37
In Policy 6.3.2
At 37.20
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229.

230.

231.

232.

233.

234.

235.

2.6

236.

The only reason one would retain that text would be if it were felt necessary to make the
addition requested by Transpower, so that the text refers to the National Grid. However, we
do not believe that that is necessary either. The context of Part 6.2 is one of a general
introduction. If any provisions specifically related to the National Grid are required, they need
to be addressed in the substantive provisions of the Chapter.

Mr Barr inferred from the Hearing Panel’s report on Chapter 6 that that Hearing Panel would
have deleted Rules 6.4.1.2 and 6.4.1.3 if they had not been the subject of variation. We think
that is a fair inference.

We likewise consider that given the Decisions Version policies as they stand, together with the
additional policy we propose, Rules 6.4.1.2 and 6.4.1.3 are unnecessary. The only additional
element they provide is the statement that Chapter 3’s objectives and policies are relevant
and applicable in all zones. We agree with the Stage 1 submission of Arcadian Triangle that
that is obvious on the face of the Plan and does not need to be stated. If it were to be stated,
then we think that the existing text would need to be revised because Chapter 3 contains many
provisions that are not related to landscape values.

In summary, we recommend to the Stream 15 Hearing Panel that:

a. The text of Part 6.2 the subject of variation be deleted as proposed;

b. Rules6.4.1.2 and 6.4.1.3 (renumbered 6.4.1 and 6.4.2 in the Decisions Version) might be
deleted.

Obviously, with the vast bulk of Chapter 6, including Policies 6.3.1-6.3.3 inclusive, the subject
of appeal, the position we have described and on which we have based our recommendation
might change. However, in our view, it is preferable to take that position as the starting point,
and make the provisions affected by Stage 2 consistent with it, in order that the Environment
Court might have a complete package of provisions to review and amend, as appropriate.

Summarising our conclusion on the matters that are within our jurisdiction under this heading,
we recommend the addition of a new policy to follow 6.3.3, numbered 6.3.3A, and worded as
follows:

“Provide a separate regulatory regime for the Wakatipu Basin Rural Amenity Zone, within
which the Outstanding Natural Feature, Outstanding Natural Landscape and Rural Character
Landscape categories and the policies of this chapter related to those categories do not apply.”
(3.2.1.1,3.2.1.7,3.2.1.8, 3.2.5.2, 3.3.20-24, 3.3.32)

We believe that this additional policy is the most appropriate way to integrate Chapter 24 into
the balance of the Proposed District Plan and thereby to achieve the objectives of the
Proposed District Plan.

Scope Issues

One side effect of the staged Proposed District Plan process is that we had a number of
submissions before us deferred from the Stage 1 process related to the location of ONL or ONF
boundaries variously at Arthurs Point, Slope Hill, Crown Terrace and Morven Hill and which, if
accepted, would leave areas of Rural Zoned land the subject of a Rural Character Landscape
notation in the Proposed District Plan. This in turn raises the legal issue as to whether we have
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25 Earthworks

25.1 Purpose

Earthworks are often a necessary component of the use and development of rural and urban land, and
are often an integral part of the development, operation, maintenance and upgrading of
infrastructure. Within urban areas, some modification of the landscape is inevitable in order to provide
for development, including creating functional, safe and stable building sites, as well as roads and
access ways with appropriate gradients. Within rural areas, some smaller scale earthworks are
required to ensure the ongoing viability of rural land uses.

Within both rural and urban locations earthworks have the potential for adverse effects on landscape
and visual amenity values and require management to ensure the District’'s Outstanding Natural
Features, Landscapes, amenity values, cultural values, waterbodies and their margins are protected
from inappropriate development.

Earthworks associated with construction, subdivision, land use and development can cause erosion of
land and sedimentation of stormwater. Unless appropriately managed this could affect stormwater
networks, or result in sediment entering wetlands, rivers and lakes. Earthworks can also create
temporary nuisance effects from dust, noise and vibration that require management. The focus of
Chapter 25 is therefore on ensuring the adverse effects of earthworks are appropriately managed and
minimised. It does not seek to discourage or avoid earthworks in the District.

The volume, cut and fill limits in the Earthworks Chapter do not apply to earthworks associated
subdivisions. All other rules in the Earthworks Chapter apply to subdivisions to manage potential
adverse effects from for instance, earthworks near water bodies or cut and fill adjacent to
neighbouring properties. Applications for subdivisions involving earthworks shall also be considered
against the matters of discretion and assessment matters in this chapter.

Earthworks in this plan encompass the defined activities of earthworks but exclude cultivation, mineral
prospecting, exploration and mining activity.

25.2 Objectives and Policies

25.2.1 Objective — Earthworks are undertaken in a manner that minimises adverse effects on
the environment, protects people and communities, and maintains landscape and visual
amenity values.

Policies

25.2.1.1 Ensure earthworks minimise erosion, land instability, and sediment generation and off-
site discharge during construction activities associated with subdivision and
development.

25.2.1.2 Manage the adverse effects of earthworks to avoid inappropriate adverse effects and
minimise other adverse effects, in a way that:
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25.2.1.3

25.2.1.4

25.2.15

25.2.1.6

25.2.1.7

25.2.1.8

25.2.1.9

25.2.1.10

25.2.1.11

a. Protects the values of Outstanding Natural Features and Landscapes;
b. Maintains the amenity values of Rural Character Landscapes

c. Protects the values of Significant Natural Areas and the margins of lakes, rivers and
wetlands;

d. Minimises the exposure of aquifers, in particular the Wakatipu Basin, Hawea Basin,
Wanaka Basin and Cardrona alluvial ribbon aquifers;

Note: These aquifers are identified in the Otago Regional Plan: Water for Otago
2004.

e. Protects Maori cultural values, including wahi tapu and wahi tlipuna and other sites
of significance to Maori;

f.  Protects the values of heritage sites, precincts and landscape overlays from
inappropriate subdivision, use and development; and

g. Maintains public access to and along lakes and rivers.

Avoid, where practicable, or remedy or mitigate adverse visual effects of earthworks on
visually prominent slopes, natural landforms and ridgelines.

Manage the scale and extent of earthworks to maintain the amenity values and quality
of rural and urban areas.

Design earthworks to recognise the constraints and opportunities of the site and
environment.

Ensure that earthworks are designed and undertaken in a manner that does not
adversely affect infrastructure, buildings and the stability of adjoining sites.

Encourage limiting the area and volume of earthworks being undertaken on a site at any
one time to minimise adverse effects on water bodies and nuisance effects of adverse
construction noise, vibration, odour, dust and traffic effects.

Undertake processes to avoid adverse effects on cultural heritage, including wahi tapu,
wahi tipuna and other taonga, and archaeological sites, or where these cannot be
avoided, effects are remedied or mitigated.

Manage the potential adverse effects arising from exposing or disturbing accidentally
discovered material by following the Accidental Discovery Protocol in Schedule 25.10.

Ensure that earthworks that generate traffic movements maintain the safety of roads
and accesses, and do not degrade the amenity and quality of surrounding land.

Ensure that earthworks minimise natural hazard risk to people, communities and
property, in particular earthworks undertaken to facilitate land development or natural
hazard mitigation.
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25.2.2

Policies

25.2.2.1

25.3

25.3.1

Objective — The social, cultural and economic wellbeing of people and communities
benefits from earthworks

Enable earthworks that are necessary to provide for people and communities wellbeing,
having particular regard to the importance of:

a. Nationally and Regionally Significant Infrastructure;

b. tourism infrastructure and activities, including the continued operation, and
provision for future sensitive development of recreation and tourism activities within
the Ski Area Sub Zones and the vehicle testing facility within the Waiorau Ski Area
Sub Zone;

€. minimising the risk of natural hazards;

d. enhancing the operational efficiency of farming including maintenance and
improvement of track access and fencing; and

e. the use and enjoyment of land for recreation, including public walkways and trails.

Other Provisions and Rules

District Wide

Attention is drawn to the following District Wide chapters.

1 Introduction 2 Definitions 3 Strategic Direction

4 Urban Development 5 Tangata Whenua 6 Landscapes

26 Historic Heritage 27 Subdivision 28 Natural Hazards

29 Transport 30 Energy and Utilities 31 Signs

32 Protected Trees 33 Indigenous Vegetation and | 34 Wilding Exotic Trees
Biodiversity

35 Temporary Activities and | 36 Noise 37 Designations

Relocated Buildings

Planning Maps

25.3.11

25.3.1.2

Refer to Chapter 33 Indigenous Vegetation and Biodiversity for earthworks within
Significant Natural Areas. The provisions of this chapter apply in addition to the
provisions in Chapter 33 Indigenous Vegetation and Biodiversity.

Earthworks are also managed as part of development activities and modifications to
Historic Heritage items and settings identified on the Planning Maps and in Chapter 26
Historic Heritage. The provisions of this chapter apply in addition to the provisions in
Chapter 26 Historic Heritage.
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25.3.1.3

25.3.2

25.3.2.1

25.3.2.2

25.3.2.3

25.3.2.4

25.3.2.5

25.3.2.6

The rules relating to construction noise and vibration are managed in Chapter 36: Noise.
Consideration of construction noise and vibration associated with earthworks are
included as matters of discretion in Part 25.7 and assessment matters in Part 25.8 as a
component of the management of the potential adverse effects of earthworks.

Interpreting and Applying the Rules

A permitted activity must comply with all the rules listed in the Activity and Standards
tables, and any relevant district wide rules, otherwise a resource consent will be
required.

Where an activity does not comply with a Standard listed in the Standards table, the
activity status identified by the Non-Compliance Status column shall apply. Where an
activity breaches more than one Standard, the most restrictive status shall apply to the

Activity.

For restricted discretionary activities, the Council shall restrict the exercise of its
discretion to the matters listed in 25.7 Matters of Discretion.

The rules for any zone include any subzone or overlay applicable to that zone, except
where otherwise specified.

Earthworks associated with subdivisions under Chapter 27 are exempt from the
following Rules:

a. Table 25.2 Maximum Volume;

b. Rule 25.5.15 Cut Standard; and

c.  Rule 25.5.16 Fill Standard.

All other rules in the Earthworks Chapter apply to earthworks associated with a
subdivision. Applications for earthworks that are associated with subdivision shall be
considered against the matters of discretion for earthworks in Part 25.7 and assessment

matters in Part 25.8.

Applications for subdivision involving any earthworks shall be considered against the
matters of discretion for earthworks in Part 25.7 and assessment matters in Part 25.8.

Earthworks within the Ski Area Sub Zones and vehicle testing facilities within the
Waoirau Ski Area Sub Zone are exempt from the earthworks rules, with the exception of
the following rules that apply:

a. Rules 25.5.12 and 25.5.13 that control erosion and sediment and dust;

b. Rule 25.5.19 setbacks from waterbodies; and

c. Rule 25.5.20 exposing groundwater.
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25.3.2.7

25.3.2.8

25.3.2.9

25.3.2.10

Earthworks within the Rural Zone, Gibbston Character Zone and Rural Lifestyle Zone to
facilitate the construction of a building and landscaping authorised by resource consent
within an approved building platform are exempt from the following rules:

a. Table 25.2 Maximum Volume;

b. Rule 25.5.15 Cut Standard; and

c. Rule 25.5.16 Fill Standard.

The provisions in this chapter to do not apply to the following activities in Chapter 30
Energy and Utilities:

a. Earthworks, buildings, structures and National Grid sensitive activities undertaken
within the National Grid Yard;

b. Earthworks for the placement of underground electricity cables or lines.
c. Earthworks for the construction, alteration, or addition to underground lines.
Earthworks shall be calculated as follows:

a. The maximum volume and area of earthworks shall be calculated per site, within
any consecutive 12 month period

b. Volume shall mean the sum of all earth that is moved within a site and includes the
total of any combined cut and fill. Refer to Interpretive Diagrams 25.1 to 25.3
located within Schedule 25.9

Earthworks for the following shall be exempt from the rules in Tables 25.1 to 25.3:

a. Erosion and sediment control except where subject to Rule 25.5.19 setback from
waterbodies.

b. The digging of holes for offal pits

c. Fence posts.

d. Drilling bores.

e. Mining Activity, Mineral Exploration or Mineral Prospecting.
f.  Planting riparian vegetation.

g. Internments within legally established burial grounds.

h. Maintenance of existing vehicle and recreational accesses and tracks, excluding their
expansion.

i.  Deposition of spoil from drain clearance work within the site the drain crosses.
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j. Test pits or boreholes necessary as part of a geotechnical assessment or
contaminated land assessment where the ground is reinstated to existing levels
within 48 hours.

k. Firebreaks not exceeding 10 metres width.
[.  Cultivation and cropping.

m. Fencing in the Rural Zone, Wakatipu Basin Rural Amenity Zone (excluding the
Precinct), Rural Lifestyle Zone and Gibbston Character Zone where any cut or fill does
not exceed 1 metre in height or any earthworks does not exceed 1 metre in width.

n. Earthworks where the following National Environmental Standards have regulations
that prevail over the District Plan:

(i) Resource Management (National Environmental Standards for Electricity
Transmission Activities) Regulations 2009.

(ii) Resource Management (National Environmental Standard for Assessing and
Managing Contaminants in Soil to Protect Human Health) Regulations 2011.

(iii) Resource Management  (National Environmental  Standards  for
Telecommunication Facilities) Regulations 2016.

(iv) Resource Management (National Environmental Standards for Plantation
Forestry) Regulations 2016.

25.3.2.11 The following abbreviations are used within this Chapter.
P Permitted C Controlled
RD Restricted Discretionary D Discretionary
NC Non Complying PR | Prohibited
25.3.3 Advice Notes - Regional Council Provisions
25.33.1 Some earthworks activities including those that:
a. involve the diversion of water; including any earthworks structures used for flood
hazard mitigation; or
b. discharge of stormwater with sediment; or
¢. modification to water bodies including wetlands; or
d. resultin the exposure of groundwater aquifers:
are subject to the Otago Regional Council Regional Plan: Water for Otago 2004.
25.3.3.2 Cleanfill and Landfill activities are also subject to the Otago Regional Council Regional
Plan: Waste for Otago 1997.
25.3.4 Advice Notes - General
25.34.1 Those who wish to undertake earthworks in the vicinity of Queenstown Airport or

Wanaka Airport are referred to Figures 1 to 4 of the Planning Maps which identify the
Airport Approach and Protection Measures, and Airport Protection Inner Horizontal and
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25.3.4.2

25.3.4.3

25344

254

Conical Surfaces for Queenstown Airport and Wanaka Airport. Land use restrictions
within these areas are further described in Chapter 37: Designations, Parts D.3 and E.2.
Persons who wish to undertake earthworks are advised to consult with the relevant
requiring authority and the Civil Aviation Authority.

Part | of the Heritage New Zealand Pouhere Taonga Act 2014 states that no work may be
undertaken on an archaeological site (whether recorded or unrecorded) until an
archaeological authority to destroy, damage or modify a site has been granted by
Heritage New Zealand Pouhere Taonga in accordance with that Act. Note: A recorded
site is an archaeological site recorded via the New Zealand Archaeological Association’s
Site Recording Scheme and information is available at www.archsite.org.nz.

Attention is drawn to the following iwi management plans that should be taken into
account of and given regard to when assessing resource consent applications:

a. TeTangia Tauira: The Cry of the People, the Ngai Tahu ki Murihiku lwi Management
Plan for Natural Resources 2008.

b. Kai Tahu ki Otago Natural Resource Management Plans 1995 and 2005.

Resource consent may be required for earthworks under the following National
Environmental Standards:

a. Resource Management (National Environmental Standard for Assessing and
Managing Contaminants in Soil to Protect Human Health) Regulations 2011. In
particular for earthworks associated with the removal or replacement of fuel
storage tanks, earthworks associated with sampling or disturbance of land
identified in the Listed Land Use Register held by the Otago Regional Council. In
these instances, the NES applies instead of the District Plan provisions.

b. The Resource Management (National Environmental Standards for
Telecommunication Facilities) Regulations 2016. In particular for earthworks
associated with antennas and cabinets. Refer to Chapter 30 Energy and Utilities for
clarification as to whether the NES applies instead of the District Plan provisions.

c. The Resource Management (National Environmental Standards for Electricity
Transmission Activities) Regulations 2009. Refer to Chapter 30 Energy and Utilities

for clarification as to whether the NES applies instead of the District Plan provisions.

d. The Resource Management (National Environmental Standards for Plantation
Forestry) Regulations 2017.

Rules — Activities

Table 25.1 - Earthworks Activities Activity
Status

25.4.1 Earthworks that comply with all of the standards in Tables 25.2 | P

and 25.3, except where listed in Table 25.1 as a restricted
discretionary or discretionary activity.
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Table 25.1 - Earthworks Activities Activity
Status
25.4.2 Earthworks that do not comply with the standards for the | RD
maximum total volume of earthworks in Table 25.2.
25.4.3 Earthworks for the construction or operation of a Cleanfill Facility. | RD
25.4.4 Earthworks for the construction or operation of a Landfill. D
25.4.5 Earthworks D
25.45.1 that modify, damage or destroy a wahi tapu, wahi
tlpuna or other site of significance to Maori whether
identified on the Planning Maps or not; or
25.4.5.2 that modify, damage or destroy a listed heritage
feature, in Chapter 26.8 Historic Heritage; or
25453 within the setting or extent of place of a listed
heritage feature in Chapter 26.8 — Historic Heritage.
25.4.6 Earthworks within a Statutory Acknowledgment Area, Topuni or | D
Nohoanga identified on Planning Map 40.
25.5 Rules — Standards
Table 25.2 - Maximum Volume Maximum
Total
Volume
25.5.1 | Arrowtown Residential Historic Management Zone 100m3
Arrowtown Town Centre Zone
Open Space and Recreation Zones
25.5.2 | Heritage Landscape Overlay Area 10m3
Heritage Precinct
Outstanding Natural Feature
25.5.3 | Low Density Residential Zone 300m3
Medium Density Residential Zone
High Density Residential Zone
Waterfall Park Zone
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Table 25.2 - Maximum Volume

Maximum
Total
Volume

25.5.4

Large Lot Residential Zone
Rural Residential Zone
Rural Lifestyle Zone

Wakatipu Basin Rural Amenity Zone and Precinct

400m3

25.5.5

Queenstown Town Centre Zone
Wanaka Town Centre Zone
Local Shopping Centre Zone
Business Mixed Use Zone
Airport Zone (Queenstown)

Millbrook Resort Zone

500m?3

25.5.6

Rural Zone
Gibbston Character Zone

Airport Zone (Wanaka)

1000m3

25.5.7

255.7.1 Roads

25.5.7.2 Roads located within an Qutstanding Natural
Feature identified on the Planning Maps

a. No limit

b. 10m?3

Jacks Point Zone

25.5.8

Residential Activity Areas

Open Space Horticulture

Open Space Residential

Open Space Foreshore

Farm Buildings and Craft Activity Area

Boating Facilities Area

500m?3

25.5.9

Open Space Landscape

Open Space Amenity

1000m?
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Table 25.2 - Maximum Volume Maximum
Total
Volume
Homesite
25.5.10| Open Space Golf No
maximum
Education
Lodge
Village
Village Homestead Bay
Table 25.3 - Standards Non-
Compliance
Nuisance effects, erosion, sediment generation and run-off
25.5.11 | Earthworks over a contiguous area of land shall not exceed the RD
following area:
25.5.11.1  2,500m? where the slope is 10° or greater.
25.5.11.2  10,000m? where the slope is less than 10°.
25.5.12| Erosion and sediment control measures must be implemented RD
and maintained during earthworks to minimise the amount of
sediment exiting the site, entering water bodies, and
stormwater networks.
Note:
Compliance with this standard is generally deemed to be
compliance with Erosion and Sediment Control Guide for Land
Disturbing Activities in the Auckland region. Auckland Council
Guideline Document GD2016/005.
25.5.13| Dust from earthworks shall be managed through appropriate RD

dust control measures so that dust it does not cause nuisance
effects beyond the boundary of the site

Note:

Compliance with this standard is generally deemed to be
compliance with section 9 of Erosion and Sediment Control
Guide for Land Disturbing Activities in the Auckland region.
Auckland Council Guideline Document GD2016/005.
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Table 25.3 - Standards

Non-
Compliance

25.5.14

Earthworks that discovers any of the following:

25.5.14.1 koiwi tangata (human skeletal remains), wahi
taoka (resources of importance), wahi tapu
(places or features of special significance) or
other Maori artefact material, or

25.5.14.2 any feature or archaeological material that
predates 1900, or

25.5.14.3 evidence of contaminated land (such as
discolouration, vapours, landfill material,
significant odours),

that is not provided for by the Resource Management (National
Environmental Standard for Assessing and Managing
Contaminants in Soil to Protect Human Health) Regulations 2011,
any resource consent or other statutory authority, shall comply
with the standards and procedures in Schedule 25.10 ‘Accidental
Discovery Protocol’.

RD

Height of cut and fill and slope

25.5.15

The maximum depth of any cut shall not exceed 2.4 metres.

25.5.15.1 This rule shall not apply to roads.

RD

25.5.16

The maximum height of any fill shall not exceed 2 metres.

25.5.16.1 This rule shall not apply to roads and to the
backfilling of excavations.

RD
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Table 25.3 - Standards Non-
Compliance
25.5.17 | Earthworks for farm tracks and access ways in the following RD

Zones and Activity Areas shall comply with standards 25.5.18.1

to 25.5.18.3:
. Rural Zone
. Wakatipu Basin Rural Amenity Zone
. Gibbston Character Zone
° Jacks Point Zone Activity Areas:
- Open Space Landscape
- Open Space Golf
- Open Space Amenity
- Homesite
- Education
- Lodge
25.5.17.1 No farm track or access way shall have an upslope

25.5.17.2

25.5.17.3

cut or batter greater than 1 metre in height.

All cuts and batters shall not be greater than 65
degrees.

The maximum height of any fill shall not exceed 2
metres.

This standard shall not apply to roads.

Setbacks from boundaries
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Table 25.3 - Standards

Non-
Compliance

25.5.18

Earthworks greater than 0.3 metres in height or depth shall be
set back from the site boundary the following minimum
distances:

25.5.18.1 Earthworks not supported by retaining walls:

a. adistance at least equal to the maximum height of the fill,
as measured from the toe of the fill, with a maximum
batter slope angle of 1:3 (vertical: horizontal); or

b. 300mm plus a batter slope angle of a maximum of 1:3
(vertical: horizontal), as measured from the crest of the
cut.

Refer to Interpretive Diagrams 25.4 and 25.5 located
within Schedule 25.9.

25.5.18.2  Earthworks supported by retaining walls:

a. Cut orfill supported by a retaining wall must be setback a
distance at least equal to the height of the retaining wall;

b. Cut and fill equal to or less than 0.5m in height is exempt
from this rule.
Refer to Interpretive Diagrams 25.6 and 25.7 located
within Schedule 25.9.

RD

Water bodies

25.5.19

Earthworks within 10m of the bed of any water body, or any
drain or water race that flows to a lake or river, shall not exceed
5m? in total volume, within any consecutive 12-month period.

This rule shall not apply to:

25.5.19.1 any artificial water body (watercourse, lake, pond
or wetland) that does not flow to a lake or river,
including Lake Tewa within the Jacks Point Zone; or

25.5.19.2 Maintenance and repairing of existing hazard
protection structures in and around a water body.

RD

25.5.20

Earthworks shall not be undertaken below the water table of
any groundwater aquifer, or cause artificial drainage of any
groundwater aquifer.

RD
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Table 25.3 - Standards Non-
Compliance

Cleanfill

25.5.21 | No more than 300m? of Cleanfill shall be transported by road to RD

or from an area subject to Earthworks.

25.6

Non-Notification of Applications

All applications for resource consent for the following matters shall not require the written consent of
other persons and shall not be notified or limited-notified:

25.6.1

25.7

25.7.1

25.8

25.8.1

25.8.2

Rule 25.5.11 for restricted discretionary activities that exceed the area (m?2) standard.

Matters of Discretion

For all restricted discretionary activities discretion shall be restricted to the following
matters. These matters may also be applicable to any discretionary or non-complying
activity.

25.7.1.1 Soil erosion, generation and run-off of sediment.

25.7.1.2 Landscape and visual amenity.

25.7.1.3 Effects on infrastructure, adjacent sites and public roads.

25.7.1.4 Land stability.

25.7.1.5 Effects on water bodies, ecosystem services and biodiversity.

25.7.1.6  Cultural, heritage and archaeological sites.

25.7.1.7 Nuisance effects.

25.7.1.8 Natural Hazards.

25.7.1.9 Functional aspects and positive effects.

Assessment Matters

In considering whether or not to grant consent or impose conditions on a resource
consent, regard shall be had, but not be limited by the following assessment matters
which are listed in the order of the matters of discretion.

Soil erosion and generation of sediments

25.8.2.1 The extent to which the proposal achieves effective erosion and sediment
management.
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25.8.2.2 Whether earthworks will be completed within a short period, reducing the
risk of actual and potential adverse effects.

25.8.2.3 Whether the extent or impacts of adverse effects from the earthworks can be
mitigated by managing the season or staging of when such works occur.

25.8.2.4 Whether the proposal is supported with erosion and sediment management
design that corresponds to the scale, area, duration of the works and the
sensitivity of receiving environment. In particular where resource consent is
required for non-compliance with Rule 25.5.11, this design is prepared by a
suitably qualified person.

25.8.3 Landscape and visual amenity
25.8.3.1 Whether the design of the earthworks is sympathetic to natural topography.

25.8.3.2 Whether any rehabilitation is proposed and to what extent rehabilitation,
revegetation or future buildings would mitigate adverse effects, including any
re-vegetation or landscaping.

25.8.3.3 The duration of earthworks and any timeframes proposed for remedial works
and revegetation.

25.8.3.4  Within Outstanding Natural Features and Landscapes and the Rural Character
Landscapes, whether and to what extent earthworks avoid, remedy or
mitigate adverse effects or improve landscape quality and character, taking
into account:

a. physical attributes including geological, topographical features,
waterbodies and formative processes of the landscape;

b. visual attributes including legibility, existing land management patterns,
vegetation patterns, ridgelines or visually prominent areas; and

c. cultural attributes including Tangata whenua values, historic and
heritage associations.

25.8.3.5 The sensitivity of the landscape to absorb change, and whether the
earthworks will change the character or quality of the landscape.

25.8.3.6 The potential for cumulative effects on the natural form of the landscape.

25.8.3.7 Whether the design or location of any new tracks or roads can be modified in
order to decrease the effects on the stability, visual quality and amenity
values of the landscape.

25.8.3.8 The extent earthworks will affect visual amenity values including public or
private views and whether the earthworks will be remediated, and the final
form of the area affected is consistent with natural topography and land use
patterns.
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25.8.4 Effects on infrastructure, adjacent sites and public roads

25.8.4.1

25.8.4.2

25.8.4.3

25.84.4

25.84.5

Whether the earthworks will affect stormwater and overland flows, and the
extent to which this creates adverse effects off-site and increases stormwater
flows onto other properties, including whether this will exceed existing
stormwater design or stormwater management of those properties.

Whether the earthworks or final ground levels will adversely affect existing
infrastructure, utility services and assets.

Where there will need to be off-site disposal of excess material or cleanfill,
traffic generation effects limited to access, road network performance and
safety, damage to the carriageway and amenity effects.

Whether the use of legal instruments are necessary, such as a bond to ensure
works are completed, the earthworks area is rehabilitated, or for damage to
roads.

Any other measures employed to reduce the impact on other sensitive
receivers such as aircraft operating in the Airport Protection Inner and
Conical Surfaces for Queenstown and Wanaka Airports.

25.8.5 Land stability

25.8.5.1

25.8.5.2

25.8.5.3

25.85.4

The extent to which any proposal demonstrates that fill associated with
buildings, retaining, accesses and parking areas comply with the QLDC Land
Development and Subdivision Code of Practice, where these matters have
not already been addressed through a subdivision consent or building
consent pursuant to Building Act 2004.

Where earthworks are proposed on a site gradient greater than 18.5 degrees
(1 in 3), whether advice from a suitably qualified person has been provided to
address the stability of the earthworks.

Whether cut, fill and retaining are designed and undertaken in accordance
with the QLDC Land Development and Subdivision Code of Practice.

Whether the earthworks and any associated retaining structures are
designed and located to avoid adverse effects on the stability and safety of
surrounding land, buildings, and structures.

25.8.6 Effects on water bodies, ecosystem services and biodiversity

25.8.6.1

25.8.6.2

25.8.6.3

The effectiveness of sediment control techniques to ensure sediment run-off
does not leave the development site or enter water bodies.

Whether and to what extent any groundwater is likely to be affected, and
mitigation measures are proposed to address likely effects.

The effects of earthworks on the natural character, ecosystem services and
biodiversity values of wetlands, lakes and rivers and their margins.
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25.8.6.4

The effects on significant natural areas.

25.8.7 Cultural, heritage and archaeological values

25.8.7.1

25.8.7.2

25.8.7.3

25.8.7.4

25.8.7.5

25.8.7.6

The extent to which the activity modifies or damages wahi tapu or wahi
taonga, whether tangata whenua have been notified and the outcomes of
any consultation.

The extent to which the activity affects Ngai Tahu’s cultural, spiritual, historic
and traditional association with a Statutory Acknowledgment Area having
regard to the relevant provisions of the iwi management plans identified in
Advice Note 25.3.4.3.

The extent to which a protocol for the accidental discovery of koiwi,
archaeology and artefacts of Maori origin or other archaeological items has
been provided and the effectiveness of the protocol in managing the impact
on Mana Whenua cultural heritage if a discovery is made. Using the
Accidental Discovery Protocol in Schedule 25.10 as a guide.

Whether the proposal protects the relationship of Mana Whenua with their
cultural heritage.

Whether the area subject to earthworks contains a recorded archaeological
site, and if so the extent to which the proposal would affect any such site and
whether any necessary archaeological authority has been obtained from
Heritage New Zealand Pouhere Taonga.

The extent to which earthworks and vibration adversely affect heritage
items.

25.8.8 Nuisance effects

25.8.8.1

25.8.8.2

The extent to which earthworks will generate adverse noise, vibration, odour,
dust, lighting and traffic effects on the surrounding environment and the
effectiveness of proposed mitigation measures, including whether a
management plan has ben submitted as part of the application.

Duration and hours of operation, including whether the activity will generate
noise and vibration effects, which detract from the amenity values of the
surrounding area to an extent greater than anticipated to accommodate
development otherwise provided for by the District Plan.

25.8.9 Natural Hazards

25.8.9.1

25.8.9.2

Whether the earthworks are necessary to avoid, remedy or mitigate the risk
of any natural hazard.

Where the proposal is affected by, or potentially affected by, natural hazards
as identified in the Council’s natural hazards database, particular regard shall
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25.8.10

25.8.9.3

25.8.9.4

be had to the Natural Hazards Chapter 28, in particular Policies 28.3.2.1,
28.3.2.2,28.3.2.3.

Whether the earthworks and final ground levels will adversely affect an
aquifer or an overland flow path or increase the potential risk of flooding
within the site or surrounding sites.

The extent earthworks affect the risk of natural hazards and whether the risk
is reduced or not increased.

Functional aspects and positive effects

25.8.10.1

25.8.10.2

25.8.10.3

25.8.10.4

25.8.10.5

25.8.10.6

Whether the earthworks are necessary for the functional or operational
requirements of infrastructure, including network utility installation, repair or
maintenance.

The extent to which the earthworks are necessary to accommodate
development otherwise provided for by the District Plan.

Whether the earthworks are associated with farming activities and will
enhance operational efficiency including maintenance and improvement of
track access, safety and fencing.

Whether the earthworks are for the purposes of a fire break and the extent
of the fire break is necessary.

Whether the earthworks are for the purposes of public recreation trails that
enhance recreational opportunities and access.

Whether the earthworks are necessary for the remediation of contaminated
land and facilitate the efficient use of the land resource.
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25.9 Schedule 25.9 Interpretive Diagrams

Interpretative Diagram: Volume scenario A
Elevation View

The total volume of earthworks means ‘the total volume of all material that is moved within a site’

A) Total Volume = 50m? (Cut) + 50m? (Fill)
= 100m?

Original ground level A) Material disturbed
50m? and placed on site

Site Boundary

Cut

Site Boundary

Interpretative Diagram: Volume scenario B
Elevation View

The total volume of earthworks means ‘the total volume of all material that is moved within a site’

B) Total Volume = 50m? (Cut) removed off-site
= 50m3

Original ground level

Site Boundary 50m?

Cut

Site Boundary
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Interpretative Diagram: Volume scenario C
Elevation View

The total volume of earthworks means ‘the total volume of all material that is moved within a site

C) Total Volume = 50m? (Cut) removed from site
= 50m?3 material placed in same location (i.e. compacted fill)
= 100m?3

Original ground level C) Material removed offsite and
Fill replaced in same location

Site Boundary

Cut

Site Boundary

Interpretative Diagram: Unsupported Cut
Elevation View

Crest of cut

Ground level

BATTER SLOPE ANGLE:
Maximum 1:3 measured
from the crest of the cut
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Elevation View

BATTER SLOPE ANGLE:
Maximum 1:3

“‘\’» - Toe of fill
SRS

—_—

Distance = HEIGHT of fill

Interpretative Diagram: Unsupported Fill

—
CCORSx

Ground level

Elevation View

Retaining wall

Distance = HEIGHT of retaining wall

Interpretative Diagram: Cut Supported by Retaining

Ground level
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Interpretative Diagram: Fill Supported by Retaining
Elevation View

Retaining wall

HEIGHT

Ground level

f——f
Distance = HEIGHT of retaining wall

25.10 Schedule 25.10 Accidental Discovery Protocol

Earthworks shall be undertaken as follows:

Upon discovery of any material listed in Rule 25.5.14, the following steps shall be taken:

25.10.1 Cease works and secure the area

25.10.1.1  All works shall immediately cease within 20m of any part of the discovery, including
shutting down all earth disturbing machinery and stopping all earth moving activities,
and in the case of evidence of contaminated land applying controls to minimise

discharge of contaminants into the environment.

25.10.1.2 The area of the discovery shall be secured, including a sufficient buffer area to ensure
that all discovered material remains undisturbed.

25.10.2 Inform relevant authorities and agencies

25.10.2.1 The following parties shall be immediately informed of the discovery:
a. the New Zealand Police if the discovery is of human remains or kdiwi;
b. the Council in all cases;

¢. Heritage New Zealand Pouhere Taonga if the discovery is an archaeological site,
Maori cultural artefact, human remains or koiwi;
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25.10.3

25.10.3.1

25.10.4

25.10.4.1

d.

Mana Whenua if the discovery is an archaeological site, Maori cultural artefact, or
koiwi.

Wait for and enable inspection of the site

All works shall cease and provision shall be made to enable the site to be inspected by
the relevant authority or agency:

if the discovery is human remains or koiwi, the New Zealand Police are required to
investigate the human remains to determine whether they are those of a missing
person or are a crime scene. The remainder of this process shall not apply until the
New Zealand Police confirm that they have no further interest in the discovery; or

if the discovery is of other than evidence of contaminants, a site inspection for the
purpose of initial assessment and response shall be arranged by the Council in
consultation with Heritage New Zealand Pouhere Taonga and appropriate Mana
Whenua representatives; or

if the discovery is evidence of contaminants, a suitably qualified person shall
complete an initial assessment and provide information to the Council on the
assessment and response.

Following site inspection and consultation with all relevant parties, the directions of the

Council, as to the area within which work must cease and any changes to controls on

discharges of contaminants, shall be complied with, until the requirements of f. are met.

Recommencement of work

Work within the area determined by the Council at e. shall only recommence when all of
the following requirements, so far as relevant to the discovery, have been met:

Heritage New Zealand has confirmed that an archaeological authority has been
approved for the work or that none is required,;

any required notification under the Protected Objects Act 1975 has been made to
the Ministry for Culture and Heritage;

the requirements of the National Environmental Standards for Assessing and
Managing Contaminants in Soil to Protect Human Health 2011 have been met;

any material of scientific or educational importance must be recorded and if
appropriate recovered and preserved;

where the site is of Maori origin and an authority from Heritage New Zealand
Pouhere Taonga is not required the Council will confirm, in consultation with Mana
Whenua, that:

(i) any koiwi have either been retained where discovered or removed in
accordance with the appropriate tikanga; and
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(i) any agreed revisions to the planned works to be/have been made in order to
address adverse effects on Maori cultural values.

f. any necessary resource consent has been granted to any alteration or amendment
to the earthworks or land disturbance that may be necessary to avoid the sensitive
materials and that is not otherwise permitted under the Plan or allowed by any
existing resource consent.

g. there are no requirements in the case of archaeological sites that are not of Maori
origin and are not covered by Heritage New Zealand Pouhere Taonga Act 2014.

Variation to Stage 1 PDP Chapter 2 Definitions:

Underlined text for additions and strike-through text for deletions.

Earthworks Means the disturbance of land surfaces by the removal or deposition on or
change to the profile of land.

Earthworks includes excavation, filling, cuts, root raking and blading,
firebreaks, batters and the formation of roads, access, driveways, tracks and

the deposition and removal of cleanfill. depesiting-ef-material-excavation;

filling-or-the-formation-ofroads,banksand-tracks—Excludes-thecultivation

Landfill

Means the use of land for the primary purpose of providing a disposal facility
for the controlled deposit of solid wastes, household wastes and green
waste onto or into land. Excludes offal pits, silage pits and silage stacks that
are part of a farming activity.

Mining Activity

Means operations in connection with mining for any mineral; and includes,
when carried out at or near the site where the mining is undertaken:

° the extraction, transport, treatment, processing, and separation of

any mineral or chemical substance from the mineral; and

° the construction, maintenance, and operation of any works,

structures, and other land improvements, and of any related

machinery and equipment connected with the operations; and

° the removal of overburden by mechanical or other means, and the
stacking, deposit, storage, and treatment of any substance
considered to contain any mineral; and

° the deposit or discharge of any mineral, material, debris, tailings,
refuse, or wastewater produced from or consequent on the
operations.
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Mineral extraction, extraction or extractive activities shall have the same
meaning.

New Definitions Stage 2 PDP:

Cleanfill Means material that, when buried, will have no adverse effects on people or the

environment. Cleanfill material includes virgin natural materials such as clay, soil

and rock, and other inert materials, such as concrete or brick, that are free of:

(a) combustible, putrescible, degradable or leachable components;
(b) hazardous substances;
(c) products or materials derived from hazardous waste treatment, hazardous

waste stabilisation, or hazardous waste disposal practices;

(d) materials that may present a risk to human or animal health, such as medical

and veterinary waste, asbestos or radioactive substances; or

(e) liguid waste.

Cleanfill Facility Means land used solely for the disposal of cleanfill. A cleanfill facility may include

stockpiling, rehabilitation and landscaping.
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Variation to Stage 1 Subdivision and Development Chapter 27:
Underlined text for additions and strike-through text for deletions.
27.4.2 Earthworks associated with subdivision

27.4.2.1 Referto Chapter 25 Earthworks, Rule 25.3.2.5. Earthworks associated with subdivisions are
subject to the earthworks standards in Chapter 25 (except the maximum total volume, cut

and fill standards). Applications for subdivision involving earthworks shall be assessed
against the matters of discretion and assessment matters in Chapter 25. Earthworks

Variation to Stage 1 Jacks Point Zone Chapter 41.

Underlined text for additions and strike-through text for deletions.

Page 41-3:

Pages 41-13 to 41-15:

Rule 41.5.4 Delete in entirety.
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PRELIMINARY

Introduction

This report needs to be read in conjunction with Report 19.1. That report sets out the
appearances and procedural matters for Stream 15. It also contains our recommendations on
matters applicable generally to all the provisions covered by Stream 15.

Terminology in this Report
The majority of the abbreviations used in this report are set out in Report 19.1. In addition,
throughout this report, we use the following abbreviations:

District Queenstown Lakes District

DoC Department of Conservation

Federated Farmers Federated Farmers of New Zealand Inc

Fish and Game Otago Fish and Game Council

HNZ Heritage New Zealand

Jacks Point Group Henley Downs Farm Holdings Limited and Henley Downs Land

Holdings Limited®; and Darby Planning LP?
JPZ Jacks Point Zone
Kai Tahu Te RUnanga o Moeraki, Kati Huirapa Runaka ki Puketeraki, Te

Rinanga o Otakou, Hokonui Riinanga, Te Riinanga o Waihopai,
Te RGnanga o Awarua and Te Rinanga o Oraka-Aparima

Millbrook Millbrook Country Club

MRZ Millbrook Resort Zone

NES-PF National Environmental Standards for Plantation Forestry
NZSki NZSki Limited

ONL Outstanding Natural Landscape as shown on the Planning Maps

of the PDP (Decisions Version)

ORC Otago Regional Council

PC49 Plan Change 49 to the ODP

Submission 2381
Submission 2376



PDP Proposed District Plan

Reply Version The version of Chapter 25 attached to the Reply Evidence of J
Wyeth

Skyline Skyline Enterprises Limited

Treble Cone Group Treble Cone Investments Limited®; Soho Ski Area Ltd and

Blackmans Creek No. 1 LP% Darby Planning LP®

Water Plan Regional Plan: Water for Otago
WBRAZ Wakatipu Basin Rural Amenity Zone
yA\Y) ZJV (NZ) Limited

Background

This report deals with the submissions and further submissions lodged in respect of Chapter
25 Earthworks, the variation to Chapter 2 Definitions notified with Chapter 25, and the
variations to Chapter 27 Subdivision and Development and Chapter 41 Jacks Point Zone
notified with Chapter 25.

Mr Jerome Wyeth, a planning consultant engaged by the Council, prepared a Section 42A
Report, rebuttal evidence and a reply statement. This was supported by expert evidence from
Mr Trent Sunich, an environmental consultant engaged by the Council. We also had the
benefit of evidence from several submitters. Mr Wyeth advised us that he had not had any
prior direct involvement in the development of Chapter 25 as notified. His company had
prepared a technical report for the Council, to inform the development of the chapter, which
he had not been involved with.

The hearings proceeded as described in Report 19.1.

There were a large number of submissions received on Chapter 25 and the associated
variations to Chapter 2, 27 and 41. As stated in Report 15, it is not necessary for the Hearing
Commissioners to address each submission individually, rather the Hearing Panel’s report can
address decisions by grouping submissions. This is the approach taken in this Report. When
discussing each section and/or provision, not every aspect of the submissions, as categorised
by Council staff, is mentioned. In addition, where the Council’s evidence supports a
submission and there is no conflicting evidence, we have not specifically referred to that
matter in the Report. That is so the Report is not unnecessarily wordy. However, in each case
the Hearing Panel has considered all the submissions and further submissions on Chapter 25
and the variations. We set out in Appendix 2 a list of the submissions and further submissions
and our recommendation in respect of each one.

o v s w

Submission 2373
Submission 2384
Submission 2376
Report 1 para [52]-[53]



10.

11.

12.

General Submissions

As set out in Report 19.1, where a submission seeking a change to Chapter 25 was only
considered in evidence from the Council, without the benefit of evidence from the submitter
or from a submitter on a related submission, we have no basis in evidence to depart from the
recommendation of the Council’s witness and recommend accordingly.

Several submissions on PDP (Stage 1) were carried over to be heard in conjunction with
Chapter 25 and the variation to Chapter 41 Jacks Point Zone notified with Chapter 25. These
were listed and addressed under Issue 14 of the Section 42A Report prepared by Mr Wyeth.
The submissions relate to the maximum earthworks volumes, cut and fill height restrictions
and set-backs from artificial water bodies in the Jacks Point Zone. The evidence for the Jacks
Point Group’ was that they generally supported the integration of all earthworks provisions
into the standalone Chapter 25. In terms of the specific provisions in Chapter 25 for
earthworks in the Jacks Point Zone, general agreement was reached between Mr Wyeth
(through the amendments he recommended) and the evidence for the Jacks Point Group®.
Accordingly, we have not needed to address these submissions further in this report.

Before discussing the provisions in Chapter 25 and the variations, and the submissions on

those provisions, we will discuss two general matters raised in several submissions:

o whether it is appropriate for earthworks to be managed through Chapter 25 of the PDP,
when there are already adequately managed by ORC, DoC or through other chapters of the
PDP; and

e whether or not the PDP can, or should, include earthworks provisions that are more
stringent than those in Plan Change 49 to the ODP (PC49).

Some submissions supported Chapter 25 generally’; in relation to specific zones'% or in
relation to a broad range of provisions'. As we are recommending some changes to the
provisions, we recommend these submissions be accepted in part.

Some submissions opposed Chapter 25 and requested that the ODP earthworks provisions are
retained??, on the basis that they were recently made operative under PC49. The ODP is being
replaced, in stages, by the PDP. Even if we were to recommend rejection of Chapter 25 in its
entirety, the provisions for earthworks would not revert to those under the ODP. On this basis,
we recommend that these submissions be rejected. However, we note that aspects of the
approach under the ODP have been specifically requested as amendments to Chapter 25,
including: exclusion of the Ski Area Sub-Zones (SASZs); retaining earthworks volume thresholds
from the ODP; and deletion of some new standards included in notified Chapter 25. We
address these aspects later in this Report, as we consider each Chapter 25 provision.

Some submitters suggested alternative approaches to dealing with impacts from earthworks
in the District. These included Council website notification of locations and time of major
earthworks to better inform the public; not requiring earth bunds and mounds screening

10
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R Henderson, EiC, paragraph 17

R Henderson, EiC, paragraph 106-108

For example: Submissions 2019 and 2495

Refer ) Wyeth, Section 42A Report, paragraphs 6.2-6.5

For example: Submissions 2455, 2618, 2446, 2484, 2540, 2242, 2194, 2195, 2478, 2538 and 2442
For example: Submissions 2448, 2465, 2552, 2560 and 2549

Submission 2495



13.

14.

15.

dwellings!*; and regular water testing above and below site development boundaries as part
of resource consent conditions>. We agree with Mr Wyeth'® that it is outside the scope of the
PDP to require the Council to notify the public about earthworks. We note and accept Mr
Wyeth'’s statement?’ that there is no requirement in the PDP for screening dwellings with
bunds. We also agree with Mr Wyeth’s evidence that requirements for water quality
monitoring for developments involving earthworks are best determined on a case-by-case
basis through the resource consent processes required through Chapter 25, rather than
generic requirements being specified in the PDP. We consider the Matters of Discretion and
Assessment Matters included in 25.7 and 25.8 of Chapter 25 would enable such conditions to
be imposed. On this basis, we recommend these submissions be rejected.

Glendhu Bay Trustees Limited®® requested that, in the event that the decisions on Stage 1 of
the PDP agree to the creation of the Glendhu Station Zone, those provisions are incorporated
into Chapter 25. The proposed Glendhu Station Zone was rejected through the PDP Stage 1
Decisions®®. Trojan Helmet Limited? also requested specific earthworks provisions for its
proposed The Hills Zone. This rezoning request has been considered in Hearing Stream 14 and
it has been recommended that it be rejected?’. Chapter 25 does not, therefore, include
separate earthworks provisions for these areas. We recommend that these submissions be
rejected.

ORC? asked that Chapter 25 better recognises and gives effect to the relevant objectives and
policies of the Proposed RPS, specifically Objectives 3.1 and 3.2. The submission stated that
the Proposed RPS contains a number of objectives and policies related to recognising,
protecting and enhancing areas of significant vegetation and habitats, and indigenous
vegetation generally. ORC recognised that the notified Chapter 25 gives some effect to these
issues in its assessment matters (25.8.6 (c)), but states that the assessment matters need to
also cover terrestrial areas. We did not hear evidence on behalf of ORC at the hearing. Mr
Jerome Wyeth?® addressed this submission in his Section 42A Report, summarising the
relevant Proposed RPS provisions and recommending amendments to better give effect to it.
We accept Mr Wyeth’s amendments and do not consider any additional amendments are
required. We recommend the submission is accepted in part.

Mr Wyeth addressed the submission?* from of Te Riinanga o Moeraki, Kati Huirapa Rinaka ki
Puketeraki, Te Rinanga o Otakou, Hokonui Riinanga, Te Riinanga o Waihopai, Te Riinanga o
Awarua and Te Rinanga o Oraka-Aparima (Kai Tahu). This seeks a number of amendments to
the PDP to better provide for the cultural values, rights and interests of Kai Tahu and better
achieve the purpose of the Act. The submission from Kai Tahu was generally supported by
three further submissions. Mr Wyeth summarised the amendments sought by Kai Tahu and
agreed that the PDP needs to recognise Kai Tahu's cultural values and interests. He noted that
Chapter 5 specifically relates to Kai Tahu’s values and interests and the strategic directives in
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Submission 2133
Submission 2140

J Wyeth, Section 42A Report, paragraph 20.34
J Wyeth, Section 42A Report, paragraph 20.35

Submission 2382
Report 16.16
Submission 2387
Report 18.7
Submission 2497

J Wyeth, Section 42A Report, paragraphs 6.8-6.9
J Wyeth, Section 42A Report, paragraphs 6.16-6.22
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16.

15
17.

18.

19.

20.

that chapter need to be given effect to throughout the PDP chapters, including Chapter 25.
Although Mr Wyeth considered that Chapter 25 already includes a number of relevant
provisions, he agreed that improvements could be made. He recommended improved
linkages between Chapters 5 and 25, and greater consistency and specificity in the way sites
of significance to Kai Tahu are referred to. We did not hear evidence on behalf of Kai Tahu at
the hearing. We accept Mr Wyeth’s amendments to the Purpose of Chapter 25, Policy
25.2.1.2, and Rule 25.4.5. We recommend the submission from Kai Tahu is accepted in part.

A group of submitters®® made general submissions seeking that SASZs be exempt from all
earthworks rules in Chapter 25, particularly where the ski areas are located on conservation
or public lands; or where there is overlap with controls from ORC?*®. We address these
submissions below in relation to duplication with controls over earthworks by ORC and/or
DoC, as well as later in this Report where we consider each of the Chapter 25 provisions.

Duplication with Controls over Earthworks by ORC, DoC or other Chapters of the PDP

As stated above, a group of submitters with interests in the District’s ski areas made
submissions seeking that SASZs be exempt from the earthworks rules in Chapter 25, on the
grounds that earthworks are already adequately controlled by the Department of
Conservation (DoC) where the ski areas are on conservation land; by ORC through the Otago
Regional Plan: Water (the Water Plan); or through other chapters of the PDP, such as Chapter
33. Before we consider submissions on the detailed provisions of Chapter 25 (including within
SASZs), we will generally consider whether it is appropriate for earthworks to be managed
through Chapter 25 of the PDP, rather than the alternatives of management by ORC, DoC or
through other chapters of the PDP.

We received legal submissions on this matter from Maree Baker-Galloway on behalf of the
group of submitters?’ (other than for NZSki Limited (NZSki) and Skyline Enterprises Limited
(Skyline)). She submitted that it was generally less efficient, and unnecessary, to duplicate
regulation in the District Plan where that is otherwise adequately managed through Regional
Plans. In addition, it was her submission that other regulation over earthworks, as a result of
the underlying nature or tenure of a landholding (such as licences or leases with Land
Information New Zealand, or concessions from DoC), mean that earthworks in such areas
should not be subject to additional, unnecessary regulation, unless there is evidence of the
need to control specific effects. Ms Baker-Galloway referred us to section 75 of the Act,
requiring the district plan to give effect to an RPS, and not be inconsistent with a regional plan,
indicating that this would be ensured by avoiding duplication of controls.

Mr Wakefield also addressed us on these matters in his opening and reply representations /
legal submissions for the Council®.

Firstly, in relation to overlap with ORC functions, he stated the Council recognised the
management of the effects on water quality (i.e. sedimentation) is a function that primarily
rests with regional councils under section 30 of the Act. However, he submitted that the
management of earthworks, and effects associated with earthworks (i.e. arising from land use
activities), are a function of both the Council and ORC, engaging directly with the Council’s

25
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27
28

Submissions 2454, 2493, 2466, 2494, 2581, 2492, 2373, 2384 and 2376

Notified Chapter 25 included an exemption from all except Rules 25.5.12 to 25.5.14, 25.5.20 and
25.5.21

Maree Baker-Galloway, Legal submissions for the Treble Cone Group and for the Real Journeys Group
M Wakefield, Opening Representations / Legal Submissions for the Council, paragraphs 7.2-7.15; and
Reply Representations / Legal Submissions for the Council, paragraphs 5.7-5.11
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21.

22.

23.

24.

25.

functions under section 31 of the Act. He stated that, while there may be overlaps between
their respective functions, in certain cases duplication is an appropriate outcome to ensure
proper regulation of activities.

Mr Wakefield’s opening and reply submissions referred us to two decisions of the Environment
Court? which identified the potential for such an overlap. He submitted the Telecom case
recognised that there might be overlapping jurisdiction between regional and district councils
provided each is acting within its respective functions under the Act; and this position was
supported by the Wanaka Landfills case. He submitted the latter decision disagreed that
“there is nothing in the Act that suggests the potential for overlap of the control of activities in
a river bed in the manner contemplated by QLDC” and refused to make a declaration that QLDC
has “no legal jurisdiction to consider and decide the effects of gravel extraction activities in the
river bed”. It was his submission that the Council was not striving to create unnecessary
duplication, but provide for district-wide regulation where a matter is not being adequately
managed elsewhere.

Mr Wakefield also referred us to the Proposed RPS which he submitted requires the Council
to manage the potential effects of erosion and sedimentation from land use activities through
its district plan. He referred us to Policies 3.1.7 (Soil Values) and 3.1.8 (Soil Erosion), and
Method 4.1.4 which states that city and district plans “will set objectives, policies and methods
to implement” those policies “by including provisions to manage the discharge of dust, and silt
and sediment associated with earthworks and land use”. Mr Wakefield submitted that it is
reasonable and appropriate for the Council to seek to manage the effects of earthworks,
particularly given the significance the PDP places on protecting amenity values associated with
the District’s lakes and rivers.

Secondly, in relation to duplication with the concessions process under the Conservation Act
1987, Mr Wakefield referred us to a previous Report of a separate PDP Hearings Panel
regarding the clearance of indigenous vegetation within SASZ3°. It was Mr Wakefield’s
submission to us that the previous Panel found there was no evidence presented to it that
gave it confidence any concession approval required from DoC would amount to a duplication
of Resource Management Act processes. However, we think Mr Wakefield may have
misunderstood what the Panel was saying in that report. The Panel stated that there was little
to be gained from duplicating approval processes under the Conservation Act with consent
requirements under the Resource Management Act. The Panel went on to state that it had no
evidence that approvals under the Land Act or the Reserves Act would amount to duplication
with resource consent processes®l. In the case of earthworks, it was the Council’s position
that there is no evidence the DoC concession process will adequately assess the risks of
sediment discharge from earthworks.

Evidence on the matter of duplication of functions was provided by Mr Sean Dent for NZSki
and Skyline; Mr Ralph Henderson for the Treble Cone Group; and Mr Ben Farrell for the Real
Journeys Group; and well as by Mr Wyeth for the Council.

It was Mr Dent’s evidence®? that earthworks and the subsequent discharge of sediment are
adequately controlled by the ORC through the Water Plan; and often controlled by DoC
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Telecom New Zealand Limited v Environmental Protection for Children Trust C36/2003; and Wanaka

Landfills Limited v Queenstown-Lakes District Council [2010] NZEnvC 299

Report 4A: Stream 2 Rural, dated 30 March 2018, paragraphs 1637-1648
ibid, at paragraph 1645

S Dent, EiC, paragraphs 48-65



26.

27.

28.

29.

through lease terms or concession requirements. He accepted the Council has relevant
functions in terms of section 31 of the Act but, in his opinion, the processing of resource
consents for earthworks by the Council would represent an expensive duplication of the
concessions and approvals issued by DoC (and the ORC where consent is triggered under the
Water Plan). Mr Dent referred us to the protocol developed between NZSki and DoC for the
rehabilitation of natural alpine environments following ski area development. He also
provided us with an example of a concession issued by DoC for works within ski areas. He
informed us about a development proposal involving major earthworks within a ski area, that
he was involved with, which he considered required unnecessary duplication of assessment
and approvals from DoC, ORC and the Council. Mr Dent also referred us to the previous Panel’s
Report on Chapter 33, which accepted that, in the case of approvals for indigenous vegetation
clearance granted by DoC on Public Conservation Land, exemptions from Council consenting
requirements for the same activity may be appropriate.

Mr Henderson® agreed that the Council is able to regulate the effects of earthworks through
the PDP, but he did not consider it is likely to be more effective than the existing regulation
through the Water Plan, and the duplication will be less efficient. He did not, however, provide
any evidence to support this opinion. In answer to the Panel’s questions, he agreed that the
standards in the PDP provide a more focussed and specific direction for managing earthworks
than relying on the ORC Water Plan discharge rules. Mr Henderson also pointed us to the
clearance of indigenous vegetation rules in Chapter 33 of the PDP. It was his opinion that any
earthworks clearance in a SASZ would also require resource consent for indigenous vegetation
clearance, and further regulation through the proposed earthworks rules would result in an
inefficient duplication of process.

Mr Farrell®* acknowledged that regional and district council are able to duplicate / overlap
provisions and responsibilities, provided there is no conflict between them.

We also note the evidence we received from Mr Nigel Paragreen, from Otago Fish and Game
Council (Fish and Game)®®. Fish and Game had supported the Council’s stricter approach to
earthworks management through Chapter 25. We will refer further to Mr Paragreen’s
evidence later in this Report. Here we pay particular attention to his recent examples of
adverse effects from sediment discharges into waterways in the District®®, regardless of the
ORC Water Plan and/or its enforcement. He expressed a wariness at the Council leaving the
management to “someone else”. In his opinion, management of the effects of earthworks is a
key function of the Council and that, given his recent experiences, now is not the time to
reduce regulatory involvement.

Mr Wyeth®” also acknowledged the overlap in functions under the Act between regional and
district councils, but considered this was unavoidable in order to manage earthworks and
associated adverse effects. He noted that sediment entrained in stormwater runoff from an
earthworks site can lead to a range of adverse effects, including on roads, neighbouring
properties, stormwater networks, ecosystems and downstream waterbodies. In his view,
there was no ‘hard and fast’ demarcation of the adverse effects from earthworks and the
associated management responsibilities. Mr Wyeth also pointed to the District’s highly valued
lakes and rivers, with typically very high amenity, as articulated in the Strategic Directions of
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31.

32.

33.

34.

Chapter 3, and the resulting need for a comprehensive management approach from both the
ORC and the Council.

It was Mr Wyeth'’s firm opinion® that Method 4.1.4 of the Proposed RPS (combined with
Policies 3.1.7 & 3.1.8) places an obligation on territorial authorities to manage the effects of
erosion and sedimentation from land use activities through district plans. In the absence of a
dedicated regional earthworks or soil conservation plan, it was Mr Wyeth’s opinion that the
Proposed RPS indicates it is intended that sediment associated with land use is to be managed
primarily by district plans. He considered that Chapter 25 implements Method 4.1.4.

In relation to the Water Plan, it was Mr Wyeth’s evidence that it does not manage land use
activities for soil conservation or water quality purposes, but instead manages the discharge
of sediment from disturbed land. He considered this differs from the approach taken by other
regional councils in New Zealand which manage large scale earthworks (often through land
plans)®. He noted that the controls in the Water Plan focus on the point at which the sediment
enters water, rather than the land disturbance activity itself, giving limited opportunity to
proactively manage potential effects.

In relation to DoC approvals, in Mr Wyeth’s opinion*’, the Conservation Act 1987 and the Act
have different purposes and require different considerations through their approval
processes. He considered there would need to be clear grounds to exempt activities from the
Act’s requirements on the basis that environmental effects would be adequately addressed
through the concession process. In terms of the recommendation of the previous Hearing
Panel relating to indigenous vegetation clearance, he noted that Panel concluded that there
was little to be gained from duplicating the two processes. However, he did not have
confidence or certainty that the same situation would apply with earthworks approvals.

Following receipt of the ski area concession example from Mr Dent, Mr Wyeth reviewed*! the
DoC officer report and the concession (with its conditions). However, whilst it referred to
sediment management, Mr Wyeth would have expected a more detailed set of conditions to
manage erosion and sediment run-off from such large-scale earthworks. He did not consider
Mr Dent’s example provided sufficient evidence that adverse effects associated with
earthworks would be appropriately managed through a DoC concession process. Mr Wyeth
also pointed out that DoC supported the provisions in the notified PDP, with no evidence from
DoC requesting that earthworks on public conservation land be exempt. He considered that,
while there may be some duplication, this can be managed through the respective agencies
working together to align their processes.

In relation to an overlap with the indigenous vegetation clearance rules in Chapter 33, Mr
Wyeth*? considered that Chapter 33 has quite a distinct and separate focus from Chapter 25.
Chapter 33 focuses on the protection, maintenance and enhancement of indigenous
biodiversity values; whereas Chapter 25 focusses on the adverse effects and benefits of
earthworks. He stated that Chapter 33 only regulates earthworks within identified Significant
Natural Areas; and the rules for indigenous vegetation clearance in alpine environments
specifically do not manage the effects of earthworks. In Mr Wyeth’s opinion, there would be
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J Wyeth, Section 42A Report, paragraph 4.26-4.27

Appendix 3 to the Section 32 Report reviewed approaches to managing earthworks in regional and
district plans.
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36.

37.

38.

limited duplication in the matters to consider when preparing and assessing applications for
consent under each Chapter.

In considering this issue, we start by accepting the position of the parties that, in principle, the
provisions of Chapter 25 that seek to manage adverse effects associated with earthworks (as
land use activities) fall within the Council’s functions under section 31. We agree with the
submissions of Mr Wakefield that management of earthworks, and effects associated with
earthworks (arising from land use activities), are a function of both the Council and ORC. This
may result in an overlap of functions between the regional and district councils, but there is
no jurisdictional barrier to that, provided each is acting within its respective functions under
the Act. We also accept the submissions from Mr Wakefield that it is reasonable and
appropriate for the Council to seek to ensure that the effects of earthworks are adequately
managed, in particular given the significance the PDP places on protecting the values
associated with the District’s lakes and rivers.

We have then addressed consistency with the higher order statutory documents, in this case
the Proposed RPS. As described in Report 19.1, Ms Scott, for the Council, provided the Panel
with a memorandum?® advising the status of the Proposed RPS, and providing us with relevant
Environment Court consent orders and draft consent order documentation relating to Chapter
3. We understand there are also two outstanding appeals awaiting decisions from the Court.
Having reviewed that information, we are satisfied that Policy 3.1.8, which relates to
minimising soil erosion, is subject to only a minor change in the consent memorandum on
Chapter 3 (yet to be signed off by the Court). Method 4.1.4 does not appear to be subject to
appeal, and there are no proposals to modify it in the consent memorandum. Although we
note that the Regional Council did not make this method operative on 14 January 2019.

We are satisfied that Policy 3.1.8 is a relevant policy in the Proposed RPS to be implemented
through Chapter 25. Policy 3.1.8 reads as follows (the underlined words are subject to the
consent memorandum):

Policy 3.1.8 Soil erosion

Minimise soil erosion resulting from activities, by undertaking all of the following:
a) Using appropriate erosion controls and soil conservation methods;

b) Maintaining vegetative cover on erosion prone land;

c) Remediating land where significant soil erosion has occurred;

d) Encouraging activities that enhance soil retention.

As Policy 3.1.8 is now beyond further challenge, we consider we must have sufficient regard
to it to ensure the PDP will give effect to it once the RPS is operative.

Method 4.1.4, which applies to this policy, clearly requires territorial authorities to “set
objectives, policies and methods to implement policies in the RPS as they relate to the ... District
Council areas of responsibility.”, and states that those objectives, policies and methods are to
implement the following “Policies 3.1.7, 3.1.8 and 5.4.1: by including provisions to manage the
discharge of dust, silt and sediment associated with earthworks and land use.” Given the plain
reading of these provisions, we agree with the evidence of Mr Wyeth that Method 4.1.4,
combined with Policy 3.1.8, places an obligation on the Council to include objectives, policies
and methods in the district plan to minimise soil erosion, through managing the effects of dust,

43

Memorandum of Counsel for Queenstown Lakes District Council Advising Panel and Submitters of
PORPS Status, 22 August 2018



39.

40.

41.

42.

silt and sediment associated with earthworks and land use. We consider that, not to do so,
would not give effect to, or implement, the Proposed RPS.

The Panel accepts that the methods in the district plan, as required by Method 4.1.4, are not
limited to rules. The RPS gives some discretion to the Council as to how it gives effect to the
policy and what methods it considers most appropriate. However, any alternative methods
would need to give effect to Policy 3.1.8 and Method 4.1.4 and ensure that soil erosion from
land use activities is minimised.

We have taken into account the policies set out by Mr Wyeth* from the two relevant iwi
management plans®. We agree with Mr Wyeth that these policies are relevant to district
plans. They seek to maintain water in the best possible condition, and to discourage activities
that increase the silt loading in waterways.

We referred above to the significance the PDP places on protecting the values associated with
the District’s lakes and rivers. Chapter 3 Strategic Directions includes numerous objectives
and policies which seek to protect the District’s natural environments, ecosystems, natural
character and nature conservation values of waterways, outstanding natural landscapes and
natural features, and Ngai Tahu values*®. In particular, Strategic Policies 3.3.19 and 3.3.26,
which must be implemented throughout the PDP, read as follows:

3.3.19 Manage subdivision and / or development that may have adverse effects on
the natural character and nature conservation values of the District’s lakes, rivers,
wetlands and their beds and margins so that their life-supporting capacity and
natural character is maintained or enhanced.

3.3.26 That subdivision and / or development be designed in accordance with best
practice land use management so as to avoid or minimise adverse effects on the
water quality of lakes, rivers and wetlands in the District.

We consider these Strategic Policies, in combination with the other Strategic Objectives and
Policies identified by Mr Wyeth, give a strong direction to Chapter 25 in terms of the Council’s
obligation to ensure that earthworks are undertaken in a way that minimises soil erosion,
sediment generation and other adverse effects, including on water quality, landscape and
natural character.

We have considered the alternative methods put forward by Mr Henderson, Mr Dent and Mr
Farrell, for giving effect to the RPS and implementing the Strategic Directions of the PDP, and
Mr Wyeth’s responses to those methods. We considered the provisions of the Water Plan and
have reviewed the concession documentation provided by Mr Dent. We accept the evidence
of Mr Wyeth in relation to the alternative of reliance on the ORC and its Water Plan, or on DoC
approvals under the Conservation Act for public conservation land.
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J Wyeth, Section 42A Report, pages 12 & 13
The Cry of the People, Te Tangi a Tauira: Ngai Tahu ki Murihiku Natural Resource and Environmental lwi
Management Plan 2008; and Kai Tahu ki Otago Natural Resource Management Plan 2005

J Wyeth, Section 42A Report, pages 14 & 15, set out objectives and policies from Chapter 3 Strategic

Directions which he considered particularly relevant to Chapter 25. We agree with the objectives and
policies identified by Mr Wyeth and with his evidence that all other chapters in the PDP must align with,
and help implement, the Strategic Directions.
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We agree with Mr Wyeth that the Water Plan focusses on managing the discharge of sediment
from disturbed land, at the point sediment enters a waterbody; but it does not directly manage
the land disturbance activities themselves for soil conservation or water quality purposes. We
consider this approach to be largely reactive and retrospective, in relation to unanticipated
discharges to waterbodies from earthworks. It is limited in its ability to implement a proactive,
anticipatory approach, to ensure that earthworks are managed in a way that such discharges,
and their effects, are minimised. This appears to us to be the role of the district plan through
land use controls, as required by Method 4.1.4. We do not consider the provisions of the
Water Plan would be sufficient, or effective, to ensure that Policy 3.1.8 of the RPS is given
effect to, or to implement the relevant Strategic directions of the PDP. We are satisfied that
Chapter 25 (subject to our specific recommendations to follow), provides a more appropriate
and effective method than reliance on the Water Plan for achieving these objectives. We do
not consider that this results in duplication with ORC processes, but rather they complement
one another.

We also agree with Mr Wyeth that the Conservation Act 1987 and the Act have different
purposes and require different considerations through their approval processes. We do not
have any confidence or certainty from the information provided to us that adverse effects
associated with earthworks would be appropriately managed through a DoC concession
process. While there may be some duplication, we consider this can be managed through the
respective agencies working together to align their processes.

Finally, we agree with Mr Wyeth that the indigenous vegetation clearance provisions in
Chapter 33 have a distinct and separate focus from Chapter 25. Chapter 33 focuses on the
protection, maintenance and enhancement of indigenous biodiversity values; whereas
Chapter 25 focusses on the adverse effects and benefits of earthworks. We do not consider
that reliance on consents under Chapter 33 would be sufficient, or effective, to ensure that
Policy 3.1.8 of the RPS is given effect to, or to implement the relevant Strategic directions of
the PDP.

Having considered the alternative methods put before us, we are satisfied that Chapter 25
(subject to our specific recommendations to follow) provides the more appropriate and
effective method for achieving these objectives. In terms of efficiency, we do not consider
Chapter 25 results in unnecessary or undue duplication with ORC or DoC processes (or other
requirements of the PDP), but rather they complement each other. We consider not including
controls over earthworks in the PDP (and relying on these alternative processes) would be a
significant risk in terms of adverse effects on water quality, landscape, natural character,
biodiversity and amenity values (amongst other adverse effects).

Changes from Plan Change 49 to the ODP

It was put to us, by the group of submitters with interests in the ski areas, that a change from
the exemptions for ski area earthworks in Plan Change 49 (PC49) to the ODP is not only
contrary to case law, it is not justified. Before we consider submissions on the detailed
provisions of Chapter 25 (including within SASZs), we will generally consider whether or not
the PDP can, or should, include earthworks provisions that are more stringent than those in
PC49.

The legal submissions from Ms Baker-Galloway*’, on behalf of the Treble Cone and Real
Journeys Groups, submitted that subjecting earthworks within SASZs to greater regulation as
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Legal submissions from Maree Baker-Galloway, for the Treble Cone Group, paragraphs 13-16. The legal
submissions on behalf of the Real Journeys Group were the same
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49.

50.

51.

compared with the ODP (PC49) is contrary to case law which supports a less restrictive regime
that meets the purpose of the Act and the objectives of a Plan®®. In addition, she submitted
that such an approach is not justified in the sense that it represents a fundamental change to
the (recently) approved Operative earthworks chapter. Ms Baker-Galloway pointed out that
the Operative earthworks chapter was only made operative on 30 June 2016. She questioned
the need for /efficiency of completely reviewing that chapter again, particularly as she
considered it was not clear from the Section 32 Reports what effects have changed such as to
justify the need to change the regulation.

Ms Baker-Galloway provided us with quotes from the Commissioner’s Report on PC49 which
accepted that earthworks in SASZs should be exempt from the PC49 provisions, carrying over
this exemption from the previous plan provisions. She submitted that the situation has not
changed in the last 2 years, and that we would be justified in coming to the same conclusion
as the PC49 Commissioner. Having reviewed the Commissioner’s Report on PC49, we
considered Ms Baker-Galloway was selective in the interpretation she provided to us. She did
not disclose the circumstances that led the Commissioner to make the recommendation he
did, in particular that all parties involved agreed to exempt the SASZs from the PC49
earthworks provisions and there was no evidence before the Commissioner to enable him to
consider the costs and benefits / effectiveness and efficiency of this approach compared with
alternative approaches. However, in answer to questions from the Panel, Ms Baker-Galloway
accepted that there is no legal bar to this Panel reconsidering the provisions in PC49. She also
agreed that the district-wide audit of current earthworks management, undertaken for the
Council by 4Sight Consulting® as part of the Council’s Section 32 evaluation of alternative
approaches for the PDP, is a relevant matter for us to consider when evaluating the PC49
provisions.

In his Reply representations / legal submissions for the Council*®, Mr Wakefield responded to

the submissions from Ms Baker-Galloway on PC49. In its opening legal submissions for Stream

15, the Council had addressed a similar situation in relation to a recently approved plan change

for signs (PC48). Mr Wakefield submitted that the same analysis applies in respect of PC49.

The Council’s opening submissions set out a number of factors that go to whether it is

reasonable to have regard to, and place some weight on, a decision recently issued by the

Court in relation to the same matter now being heard as part of a plan change hearing,

including:

e the relatively recent consideration by the Court of very similar issues;

e the level of scrutiny by the Court in relation to the provisions and alternatives; and

e the Council’s intention to effectively integrate the plan change approach into the structure
and style of the plan.

It was Mr Wakefield’s submission that there are several reasons why placing reliance on PC49

should be approached with caution, namely:

e Although PC49 was determined recently, it was determined by a Commissioner appointed
by the Council and did not have Court scrutiny;

e The Council has now notified and recommended a different planning approach for a range
of matters across the PDP (both Stages 1 and 2), which it has justified in terms of Section
32 of the Act;

48
49

50

Refer to Report 19.1, Section 2.1

4Sight Consulting. Queenstown Lakes District Council Proposed District Plan: Assessment of Thresholds
for Earthworks. September 2017

Reply Representations / Legal Submissions for the Council, dated 15 October 2018

12



52.

53.

54.

55.

e The proposed earthworks provisions in Chapter 25 do not “reinvent the wheel” for the
entire approach to regulating earthworks. Instead, as noted by Mr Wyeth, the proposed
provisions build on and seek to improve the operative earthworks provisions, in order to
give effect to the new higher order directions included in Stage 1.

The Panel also notes here that the new higher order direction in the Proposed RPS has also

become beyond challenge since PC49 was considered.

Mr Wakefield’s legal submissions in reply were supported by reply evidence from Mr Wyeth??,
who explained that the PDP has been developed in a different planning context to PC49. He
considered it was timely for the Council to reconsider the earthworks provisions, including the
exemption for SASZ in PC49, in the context of the Strategic Directions of the PDP. Mr Wyeth
stated that the notified Chapter 25 provided considerable flexibility for ski areas, but he did
not support a complete return to the approach in PC49.

We have considered the submissions from Ms Baker-Galloway and Mr Wakefield, and the
evidence from Mr Wyeth. We agree that there is no legal bar to this Panel reconsidering the
provisions in PC49. We accept the caution expressed by Mr Wakefield regarding relying
heavily on the provisions of PC49, given it was decided by a Commissioner sitting alone, with
little opposing evidence and, therefore, no need for the Commissioner to carefully weigh the
evidence. We agree with Mr Wakefield that the evidence from Mr Wyeth and Mr Sunich set
out the background research undertaken by the Council in preparing the notified Chapter 25,
including a district-wide audit of earthworks management, and the Council’s Section 32
evaluations of alternative approaches. On this basis, we are satisfied that the PDP can include
earthworks provisions that are more stringent than those in PC49. Whether or not any
particular provision is more appropriate than the equivalent in PC49 will be the subject of our
evaluation of the evidence in terms of the statutory tests and Section 32 of the Act, as set out
in the balance of this Report.

SECTION 25.1 - PURPOSE

Other than from Mr Wyeth and Ms Kim Reilly from Federated Farmers of New Zealand Inc
(Federated Farmers)>? (whom we refer to below), we did not hear any specific evidence on the
amendments sought by submitters to the Chapter 25 Purpose. Mr Wyeth’s evidence®?
addressed the specific amendments sought by some submitters®*. Resulting from his
consideration of submissions, he recommended amendments and additions to the Chapter
Purpose through the updated version attached to his Reply evidence (the Reply Version). He
also included amendments resulting from his consideration of the Kai Tahu submission that
we have discussed earlier in this Report. We accept Mr Wyeth’s evidence on these matters.
We recommend his changes to the Chapter Purpose in the Reply Version be accepted, and the
submissions accepted accordingly.

Ms Reilly lodged a statement of evidence in support of Federated Farmers’ submission,
although she was unable to attend the hearing to present this to us. Having read Mr Wyeth’s
evidence, Ms Reilly>® supported the recommended addition from Mr Wyeth relating to smaller
scale earthworks in rural areas. Federated Farmers’ submission had also requested that
reference to waterbodies be deleted from the Chapter Purpose. Ms Reilly’s evidence

51
52
53
54
55

J Wyeth, Reply Evidence, section 14

Submission 2540

J Wyeth, EiC, paragraphs 20.21-20.29

Submissions 2442, 2540 and 2457
K Reilly, EiC
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3.1
56.

57.

3.2
58.

59.

expressed concern at the Purpose referring to the impacts of earthworks on water quality. In
her opinion, the ORC (through its Water Plan) sets out the water quality responsibilities of
rural resource users, and she considered matters relating to water quality would be better
addressed through the Water Plan alone. We have already discussed the inter-related roles
of the ORC and the Council in managing the effects of earthworks activities. We have found
this is a shared function and that Chapter 25 provides a more appropriate and effective
method than reliance on the ORC’s Water Plan alone for achieving the PDP’s objectives. We
do not consider this results in duplication with ORC processes, but rather they are
complementary processes. We recommend that this aspect of the submission from Federated
Farmers be rejected.

SECTION 25.2 - OBJECTIVES AND POLICIES

Introduction

The notified Chapter 25 included 2 objectives and twelve policies. Objective 25.2.1 and its five
policies related to management of adverse effects from earthworks on the environment,
landscape and amenity values. Objective 25.2.2 related to both recognising the benefits from
earthworks for social, cultural and economic wellbeing of people and communities; as well as
ensuring that people and communities are protected from adverse effects such as land
stability and nuisance effects. Several of its seven policies referred to the latter aspect.

Mr Wyeth'’s evidence considered the amendments sought by submitters. He recommended®®
amendments to, and reconfiguring of, the notified objectives and policies through the updated
versions of Chapter 25 attached to his evidence. We have considered his evidence, as well as
the submissions themselves, and the evidence from submitters presented to us at the hearing.
We have used the version attached to Mr Wyeth’s Reply evidence as the basis for our
consideration of the relevant submissions (the Reply Version).

Objectives - General
The notified Objectives 25.2.1 and 25.2.2 read as follows:

25.2.1 Objective — Earthworks are undertaken in a manner that minimises
adverse effects on the environment, and maintains landscape and visual
amenity values.

25.2.2 Objective — The social, cultural and economic well being of people and
communities benefit from earthworks while being protected from adverse
effects.

Mr Wyeth considered there would be benefits in terms of plan clarity from moving the
direction in Objective 25.2.2, and its associated policies, relating to “protection of people and
communities (and infrastructure)” to Objective 25.2.1. He considered this would assist with
plan interpretation and implementation without changing the underlying intent and effect of
the notified objectives and policies. Objective 25.2.2 and its remaining Policy 25.2.2.1, would
then be clearly focussed on recognising the benefits of earthworks, addressing relief sought
by several submitters®’. In the Reply Version, Objectives 25.2.1 and 25.2.2 read as follows:

56
57

J Wyeth, Section 42A Report, paragraphs 10.5-10.9

For example, the Real Journeys Group, the Treble Cone Group, and Submissions 2388, 2575, 2468 and

2462
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61.

62.

63.

25.2.1 Objective — Earthworks are undertaken in a manner that minimises
adverse effects on the environment, protects people and communities,
and maintains landscape and visual amenity values.

With eleven supporting policies, including relocated notified Policies 25.2.2.2 —
25.2.2.7.

25.2.2 Objective — The social, cultural and economic well being of people and
communities benefit from earthworks.

With one remaining supporting Policy 25.2.2.1.

We accept Mr Wyeth’s evidence on this reconfiguration. Subject to the specific wording
amendments we discuss below, we recommend the reconfiguration of the objectives and
policies included in the Reply Version of Chapter 25 be accepted and the submissions accepted
accordingly.

Fish and Game®® supported Objectives 25.2.1 and 25.2.2 and all supporting policies, requesting
they be retained, on the basis that they provide an appropriate framework to protect
environmental values, maintain landscape and visual amenity values, while also allowing
people and communities to benefit from earthworks. We received evidence from Mr
Paragreen on behalf of Fish and Game®®. We have previously referred to Mr Paragreen’s
evidence regarding recent examples of adverse effects from sediment discharges into
waterways in the District from land development earthworks. It was his opinion that, at the
moment, adverse effects on waterways from sediment discharge in Wanaka are not being
“minimised” and are greater than they have ever been. He supported a strong approach to
minimising adverse effects being taken through Chapter 25.

Support for both objectives and their policies also came from Queenstown Airport Corporation
(QAC)®® and Heritage New Zealand (HNZ)%:. Mr John Kyle, on behalf of QAC, stated in his
evidence®? that he generally supported the amendments suggested by Mr Wyeth and
considered they would appropriately address the adverse effects of earthworks. Ms Denise
Anderson gave evidence on behalf of HNZ. She expressed® general support for the revised
chapter attached to Mr Wyeth’s evidence. Her one outstanding matter did not relate to the
objectives and policies. In her evidence for Federated Farmers, Ms Reilly also supported® Mr
Wyeth’s recommended amendments to Objectives 25.2.1 and 25.2.2.

The Oil Companies®, Paterson Pitts®® and Federated Famers®” supported Objective 25.2.1 and
requested it be retained. They considered it was appropriate for the objective to focus on
minimising adverse effects of earthworks, rather than avoiding adverse effects, as this is not
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Submission 2495

N Paragreen, Evidence, paragraphs 3-5

Submission 2618

Submission 2446

J Kyle, EiC, paragraph 8.3.1

D Anderson, EiC, paragraph 5.2

K Reilly, EiC, paragraphs 14 & 27

Submission 2484 lodged jointly by Z Energy Limited, BP Oil New Zealand Limited and Mobil Oil New
Zealand Limited. The statement from Mr John McCall on behalf of the Oil Companies supported the
recommendations of Mr Wyeth in relation to the objectives and policies.

Submission 2457

Submission 2540
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33
65.

66.

67.

68.

possible in all instances. The New Zealand Transport Agency (NZTA)® supported Objective
25.2.2 and its policies (some of which Mr Wyeth transferred to Objective 25.2.1). Mr Anthony
MacColl gave evidence for NZTA. He supported® Mr Wyeth’s recommendations including his
amendments.

On the basis that we generally recommend the objectives and policies contained in the Reply
Version of Chapter 25 are accepted (subject to our specific considerations below), we
recommend these submissions in support of the objectives and policies be accepted.

Objective 25.2.1

Remarkables Park Limited (RPL)’° and Queenstown Park Limited (QPL)’* opposed the use of
“minimise” in Objective 25.2.1 and requested that it be replaced with “avoid, remedy and
mitigate”. We have noted above the support for “minimise” from other submitters.

Legal submissions on behalf of RPL and QPL were presented by Ms Rachel Ward. It was her
submission’? that the requirement to “minimise” adverse effects creates uncertainty for plan
users, in that it requires a reduction of an adverse effects to an indeterminable level. Even a
minor effect may be able to be minimised further. Council officers could challenge whether
or not an effect is sufficiently minimised. She submitted that this provides a “quasi-avoidance”
regime. Ms Ward supported the concept of “management” as being more appropriate, as it
lies at the heart of the Act and involves weighing often conflicting considerations to determine,
overall, an appropriate outcome in the circumstances.

Mr Timothy Williams gave evidence on behalf of RPL and QPL’. In his opinion, the use of the
words “minimise” and “protect” in Mr Wyeth’s amended objective set too high a test, whereas
“management” with “remediation or mitigation” would better reflect a practical and workable
approach to earthworks. He acknowledged that “minimise” might be the most appropriate
approach at a particular policy level, but not across the board at an objective level. He
preferred the objective to refer to — “manage effects on the environment ...”.

Mr Wyeth responded to the legal submissions and the evidence of Mr Williams in both his
Rebuttal and Reply evidence, in relation to both Objective 25.2.1 and Policy 25.2.1.2 (which
we discuss later in this Report). Mr Wyeth disagreed’® with Mr Williams that the word
“minimise” precludes mitigation and remediation as management options for earthworks, as
a range of actions to avoid, mitigate or remediate may be involved, so that the residual adverse
effects are the smallest extent practical’”>. It was Mr Wyeth’s opinion’® that the word
“manages” does not provide sufficient clear direction as to how adverse effects of earthworks
are intended to be managed. In his Reply evidence’’, Mr Wyeth noted that “minimise” is used
in the Strategic Directions Chapters of the PDP, is supported by other submitters, and is used
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Submission 2538

A MacColl. EiC, paragraphs 5.2-5.3

Submission 2468

Submission 2462

Legal submissions from Rachel Ward, paragraphs 4.1-4.4

T Williams, EiC, paragraphs 5.1-5.6

J Wyeth, Rebuttal Evidence, paragraph 6.3

J Wyeth, Section 42A Report, paragraph 9.10, where he provides the plain meaning of “minimise” being
to reduce (something) to the smallest possible amount or degree.
J Wyeth, Rebuttal Evidence, paragraphs 6.4 & 6.7

J Wyeth, Reply Evidence, section 15
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69.

70.

71.

3.4
72.

73.

74.

in other national regional and district planning documents without (in his experience) creating
the issues in practice suggested by Ms Ward and Mr Williams.

We have considered the evidence of Mr Williams and Mr Wyeth, and the legal submissions
from Ms Ward, as to the use of the words “minimise” or “manage” in Objective 25.2.1. We
agree with the evidence of Mr Wyeth that it is the role of an objective to express a clear
direction or outcome, as to how adverse effects of earthworks are to be managed. We
consider the use of the word “manage” does not provide this direction. It does not give any
indication as to the purpose, outcome, extent or nature of the “management” required. We
do not consider this is good practice wording for a plan objective.

In addition, we have considered the relevant Strategic Direction in Chapter 3. The relevant
objectives and policies provide direction such as “avoid or minimise adverse effects on water

quality”; ”maintain/sustain/preserve or enhance life-supporting capacity and natural
n78

”, u

character (of waterbodies); “maintain or enhance water quality”; “protect Kai Tahu values
We consider these give a strong direction to Chapter 25 in relation to sediment generation
and other adverse effects, including on water quality, landscape, natural character and Ngai
Tahu values. In order to implement the higher order strategic direction, we agree with Mr
Wyeth that the objectives in Chapter 25 need to take this direction further by providing clarity
as to the outcomes to be achieved. We do not consider that using the word “manage” in
Objective 25.2.1 would achieve this direction, nor give sufficient certainty that the strategic
direction in Chapter 3 would be achieved. We consider the wording recommended by Mr
Wyeth to be more appropriate and more effective in achieving the higher order strategic
objectives and policies of Chapter 3. We recommend it be accepted and the submissions from
RPL and QPL be rejected.

Submissions from DoC’® and the Real Journeys Group also sought wording amendments to
Objective 25.2.1, however, we received no evidence from them on this matter. Accordingly,
we accept Mr Wyeth’s recommended wording for this objective in the Reply Version of
Chapter 25, and recommend these submissions be rejected.

Policies 25.2.1.1, 25.2.1.3, 25.2.1.4 & 25.2.1.5
Submissions were received on these policies from a range of parties. However, apart from Mr
Wyeth, we heard little evidence relating to them.

In her evidence for Federated Farmers, Ms Reilly supported® Policy 25.2.1.1. She supported
its practical focus on minimising effects of earthworks, rather than avoidance, which she
stated is not always achievable.

Ms Reilly also commented on Policy 25.2.1.3, which Federated Farmers sought to be deleted.
She considered the wording of this policy — “avoid, where practicable, or remedy or mitigate
adverse visual effects of earthworks on visually prominent slopes, natural landforms and
ridgelines”, would entrap standard farming activities such as the maintenance or formation of
farm tracks. She considered it would also require landowners to identify all “visually
prominent slopes, natural landforms and ridgelines”. As Ms Reilly was unable to attend the
hearing, we were unable to question her further on this policy. Mr Wyeth responded to Ms
Reilly in his Rebuttal evidence®!. He noted that the policy only becomes a relevant
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Strategic Objectives 3.2.4.1, 3.2.4.3,3.2.4.4, 3.2.5.1 & 3.2.7.1 and Strategic Policies 3.3.21 & 3.3.26
Submission 2242

K Reilly, EiC, paragraph 12-14

J Wyeth, Rebuttal Evidence, paragraphs 7.1-7,3
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75.

3.5
76.

77.

consideration when one of the earthworks standards is exceeded (for example: 1000m3
volume threshold in the Rural Zone) and a consent is required. We also note that the
maintenance of existing tracks is specifically excluded from the application of the Chapter 25
by Rule 25.3.4.5g. It was Mr Wyeth’s opinion that the assessment of effects required for a
consent application would enable consideration of this policy without undue mapping or cost
implications, or constraints on existing farming activities. We accept the evidence of Mr
Wyeth. We agree this policy would not be relevant for farming activities that are exempt from
consent requirements, such as maintenance of existing tracks, and earthworks less than
1000m3 in volume. We are not persuaded by Ms Reilly’s evidence that it would result in
unnecessary costs and consenting requirements for standard farming activities. We
recommend that Federated Farmers’ submission on Policy 25.2.1.3 be rejected.

Millbrook Country Club (Millbrook)®? requested that Policy 25.2.1.5 be amended to provide
clarity and not repeat assessment matters. In his evidence for Millbrook, Mr John Edmonds
stated® his view that the policy is unnecessary and provides no beneficial assistance or
direction. Mr Wyeth agreed® in part that the policy is covered by the Assessment Matters in
25.8 or the other policies. However, he considered the policy still provides useful direction on
the need to recognise both the constraints and opportunities of the site and surrounding
environment when designing earthworks. We were not persuaded by Mr Edmonds’ limited
evidence on this policy and accept the evidence of Mr Wyeth that, although its usefulness is
limited, it still provides helpful direction when considering resource consents for large-scale
earthworks. We recommend this submission from Millbrook be rejected.

Policy 25.2.1.2
Policy 25.2.1.2 addresses management of the effects of earthworks on the valued resources
of the District. From the Reply Version, it reads as follows:

25.2.1.2 Manage the adverse effects of earthworks to avoid inappropriate adverse
effects and minimise other adverse effects to:

a. Protect the values of Outstanding Natural Features and
Landscapes;

Maintain the amenity values of Rural Landscapes;

C. Protect the values of Significant Natural Areas and the margins of
lakes, rivers and wetlands;

d. Minimise the exposure of aquifers, in particular the Wakatipu
Basin, Hawea Basin, Wanaka Basin and Cardrona alluvial ribbon
aquifers;

Advice note: These aquifers are identified in the Otago Regional Plan:
Water for Otago 2004.

e. Protect Maori cultural values, including wahi tapu and wabhi tipuna
and other sites of significance to Maori;

f. Protect the values of heritage sites, precincts and landscape
overlays from inappropriate subdivision, use and development; and

g. Maintain public access to and along lakes and rivers.

DoC® supported the policy and requested that it be retained as it would protect outstanding
natural features and landscapes from adverse effects.
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Submission 2295

J Edmonds, EiC, paragraph 14
J Wyeth, Section 42A Report, paragraphs 9.34-9.35

Submission 2242
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The Real Journeys Group requested that the notified policy be amended to ensure the matters
are identified as “values” rather than “resources”, better reflecting the range of matters
included in the policy. A number of submitters® requested that Policy 25.2.1.2 be amended
to replace “protect” with “minimise” as they considered “protect” was overly restrictive.
Similarly, Federated Farmers requested that “protect” be replaced with “maintain or
enhance”. Paterson Pitts requested that clause b. of the notified policy be amended by
deleting the reference to other identified amenity landscapes, as it was unclear what
landscapes were being referred to.

Having considered this group of submissions, Mr Wyeth agreed that the notified Policy
25.2.1.2 could be refined to better reflect the direction in Objective 25.2.1 and better align
with sections 6 and 7 of the Act. He agreed with the suggestion from the Real Journeys Group
to refer to the values of the resources, rather than the features themselves. He agreed with
Paterson Pitts and amended the wording of clause b. to refer to Rural Landscapes which are
mapped®. In addition, Mr Wyeth recommended rewording the introductory lines of the policy
to focus on managing adverse effects from earthworks, rather than protecting the identified
valued resources themselves; and refining the first words of each clause to better align with
the Act. Mr Wyeth’s recommended amendments are included in the Reply Version set out
above.

With the changes recommended by Mr Wyeth, Mr Henderson for the Treble Cone Group® and
Ms Reilly for Federated Farmers® supported the amended wording of Policy 25.2.1.2.

As with his evidence on Objective 25.2.1, Mr Williams for RPL and QPL*® supported restricting
the wording of Policy 25. 2.1.2 to “Manage the adverse effects of earthworks ..” (followed by
the series of clauses) and removing the words referring to avoidance or minimising adverse
effects. Mr Williams noted that the introductory wording of Policy 25.2.1.2 is followed by a
number of sub-clauses dealing with specific identified valued resources, with varying degrees
of management control for each. He considered the first part of the policy could be better
worded to acknowledge the management of adverse effects, but then letting each of the sub-
clauses address the particular degree of management. Mr Williams also pointed out that
clause b. relating to amenity values of Rural Landscapes, and clause g. relating to public access,
both included the words “maintain and enhance” in the notified policy. In his opinion, the use
of “enhance” does not sit comfortably with a proposal for an earthworks activity, where
typically it is the maintenance of amenity or public access that is to be achieved, and
enhancement would be an unnecessary requirement. Mr Williams supported the deletion of
the words “and enhance” from both of these clauses.

We have partly discussed Mr Wyeth's evidence in response to Mr Williams above, as it related
to Objective 25.2.1. In that discussion, we agreed that the use of the word “manage” would
not provide a clear direction or outcome as to how adverse effects of earthworks are to be
managed. We also found that “manage” would not achieve the strong direction contained in
the Strategic Objectives and Policies, nor give sufficient certainty that the strategic direction
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Including the Treble Cone Group and associated Submissions 2377, 2381 & 2382; Submissions 2468and
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We note that these are now mapped as Rural Character Landscapes in PDP (Decisions Version)

R Henderson, EiC, paragraph 66
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84.
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in Chapter 3 would be achieved. In addition, in relation to Policy 25.2.1.2, Mr Wyeth stated®?
that the reference to “inappropriate adverse effects” (from the notified version of the policy)
should be read in the context of the clauses that follow. In his view, these clauses provide
added direction that inappropriate adverse effects are those effects that do not protect or
maintain the values and areas referred to in those clauses, and that it is these adverse effects
that should be avoided. Mr Wyeth considered this wording provides clearer direction than
the wording recommended by Mr Williams. Mr Wyeth did, however, agree with Mr Williams
about the reference to “enhance” in clauses b. and g., and recommended their deletion.

For the Real Journeys Group, Mr Farrell®> generally supported Mr Wyeth’s recommended
amendments to Policy 25.2.1.2, except he considered the word “help” should be added to the
end of the introductory two lines, in order to prevent the policy being too onerous. Mr Wyeth
did not agree®® with Mr Farrell on this matter, stating that the inclusion of the qualifier “help”
is unnecessary and would inappropriately ‘water down’ the policy. In his opinion, Policy
25.2.1.2 is intended to focus on protecting the values that contribute to the outstanding and
significant nature of the District’s features, landscapes and areas. He considered the structure
of the policy, with the phrase “avoid inappropriate adverse effects and minimise other adverse
effects” in the introductory lines, makes it clear that absolute avoidance of adverse effects is
not required to protect these values. However, on reflection, Mr Wyeth considered that the
use of the word “protect” (as notified) in relation to heritage sites, precincts and landscape
overlays may be overly restrictive, and he recommended a qualification be added to clause f.

The remaining disagreements are between Mr Wyeth, Mr Farrell and Mr Williams. Otherwise,
all the planning evidence and associated legal submissions support the amended wording for
Policy 25.2.1.2 recommended by Mr Wyeth in the Reply Version.

The Panel has considered the evidence of Mr Williams and Mr Wyeth regarding this
introductory wording for Policy 25.2.1.2. As we have stated above, we do not agree that just
referring to the “management” of adverse effects would be effective in achieving Objective
25.2.1 or the higher order strategic objectives and policies of Chapter 3. In saying that, we
also acknowledge Mr Williams’ concern about interpreting the somewhat convoluted wording
of Policy 25.2.1.2. We agree with Mr Wyeth that the reference to “inappropriate adverse
effects” should be read in the context of the clauses that follow, meaning that inappropriate
adverse effects are those effects that do not protect or maintain the values and areas, as
referred to in the following clauses. It is our understanding that this is generally consistent
with the way that similar wording has been interpreted in higher order planning documents,
such as Policies 13 and 15 of the New Zealand Coastal Policy Statement. However, we consider
the addition of the words “in a way that” at the end of the opening phrase of the policy would
further clarify the connection between this opening phrase and the subsequent clauses, and
allow it to be more readily interpreted in the way Mr Wyeth explained.

In relation to Mr Farrell’s final suggested amendment, we did not find his evidence sufficiently
detailed or persuasive and we prefer the approach of Mr Wyeth. We agree with Mr Wyeth
that the structure and detailed wording of the policy has now been considerably improved
from the notified version, and it is clear from the wording of the policy that absolute avoidance
of adverse effects is not required to protect the identified values.
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J Wyeth, Rebuttal Evidence, paragraphs 6.6-6.9
B Farrell, EiC, paragraphs 19-20
J Wyeth, Rebuttal Evidence, paragraphs 4.1-4.3
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As aresult, we recommend that Mr Wyeth’s recommended Policy 25.2.1.2 in the Reply Version
is accepted, subject to minor rewording, and that the associated submissions are accepted,
other than those from the Real Journeys Group, RPL and QPL which are accepted in part.

Objective 25.2.2

We have previously discussed most of the submissions on Objective 25.2.2, when we
considered the reconfiguration of this objective and its associated policies, with Objective
25.2.1. We have recommended the reconfiguration of the objectives and policies included in
the Reply Version be accepted and the submissions accepted accordingly. There are two
remaining submissions on Objective 25.2.2 for us to consider.

Federated Farmers®® supported Objective 25.2.2 in part, but requested the wording be
amended to provide for “appropriate management” rather than “protection” from adverse
effects. This aspect of the notified objective referred to “the wellbeing of people and
communities” being “protected from adverse effects”. Mr Wyeth’s reconfiguration of this
Objective resulted in this part being transferred to Objective 25.2.1, with the relevant wording
being slightly reconfigured to read — “Earthworks are undertaken in a manner that ... protects
people and communities, ...”. With the amendments from Mr Wyeth, Ms Reilly’s evidence

supported® the Reply Version of Objective 25.2.2.

lan Dee® requested Objective 25.2.2 be strengthened to reduce the destruction of soil during
earthworks. Mr Dee was concerned at the destruction of soil structure and physical properties
that have taken thousands of years to form. He did not present evidence to us. Mr Wyeth
addressed this submission but did not consider any amendments were needed as a result. We
accept Mr Wyeth’s evidence on this, and recommend this submission be rejected. We
recommend that Objective 25.2.2 included in the Reply Version be accepted.

Policy 25.2.2.1

Following Mr Wyeth’s recommended configuration, this would be the only policy remaining
under Objective 25.2.2, focussing on enabling earthworks that are necessary to provide for the
wellbeing of people and communities. In the Reply Version, Policy 25.2.2.1 read as follows:

25.2.2.1 Enable earthworks that are necessary to provide for people and
communities wellbeing, having particular regard to the importance of:

a. Nationally and Regionally Significant Infrastructure;

b. tourism infrastructure and activities, including the continued
operation, and provision for future sensitive development of
recreation and tourism activities within the Ski Area Sub Zones and
the vehicle testing facility within the Waiorau Ski Area Sub Zone;

C. minimising the risk of natural hazards;

d. enhancing the operational efficiency of farming including
maintenance and improvement of track access and fencing; and

e. the use and enjoyment of land for recreation, including public

walkways and trails.

Several submissions®’, particularly those from the infrastructure companies, supported Policy
25.2.2.1 and asked that it be retained.
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Submission 2540

K Reilly, EiC, paragraph 27

Submission 2327

For example Submissions 2242, 2194, 2195, 2478, 2538, 2442 and 2540)
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A large number of submissions®® requested that Policy 25.2.2.1 be amended to remove the
notified reference to being “Subject to Objective 25.2.1”. In the notified version of this policy,
Policy 25.2.2.1 was stated as being subject to Objective 25.2.1, such that the enabling of
earthworks necessary to provide for the wellbeing of people and communities was subject to
the direction in Objective 25.2.1 regarding the management of adverse effects from
earthworks. Mr Wyeth agreed® with these submitters that the words “subject to Objective
25.2.1” should be removed from Policy 25.2.2.1. He stated that his understanding of the intent
of the PDP, and from his experience in interpreting objectives and policies, is that all the
relevant objectives and policies are to be read together, with appropriate weighting give to
each depending on the subject matter and the level of direction given. In conjunction with his
recommendations for reconfiguring the two objectives and their policies, Mr Wyeth
considered that removing these words from Policy 25.2.2.1 would help ensure there is an
appropriate balance between the policies under the two objectives. We accept the evidence
on this matter from Mr Wyeth, with support from the evidence of Ms Reilly!®®, Mr
Henderson'®! and Mr Farrell}®?2. We agree with Mr Wyeth’s understanding as to how the
objectives and policies should be interpreted. We recommend that the words “Subject to
Objective 25.2.1” be removed from the notified Policy 25.2.2.1, and that these submissions be
accepted.

Millbrook sought further recognition of tourism infrastructure in Policy 25.2.2.1b., in particular
that golf tourism be referred to. Mr Wyeth did not recommend any amendments as a result
of this submission, and in his evidence, Mr Edmonds!®® accepted Mr Wyeth’s recommended
policy wording. We, therefore, recommend that this submission from Millbrook be rejected.

As a result, we recommend that the Reply Version of Policy 25.2.2.1 be accepted.

Policies 25.2.2.2 - 25.2.2.3 (renumbered in the Reply Version as Policies 25.2.1.6 - 25.2.1.11
Other than on the matter of relocating these policies under Objective 25.2.1, we received very
little evidence regarding them. Transpower New Zealand Limited supported Policy 25.2.2.2;
Paterson Pitts supported Policy 25.2.2.3; and Federated Farmers supported Policy 25.2.2.7.
We accept the evidence from Mr Wyeth on these policies!®* and recommend they be retained
in Chapter 25, but relocated to sit under Objective 25.2.1, as we have discussed earlier. We
recommend these submissions in support be accepted.

Additional Objective and Policies focussed on Enabling Earthworks in SASZ

NZSki submitted that, in contrast to the ODP, notified Chapter 25 did not contain specific
objectives and policies for the SASZs that support the notified exemptions from some of the
rules for earthworks in those areas. The submission from NZSki provided recommended
wording for a new objective and two supporting policies. Mr Wyeth'® did not consider it was
necessary or appropriate to include a specific set of objective and policies for earthworks in
the SASZs. In his opinion, the Chapter 25 objectives and policies apply across the District and
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For example: the Real Journeys Group; the Treble Cone Group and associated Submissions 2377, 2381
& 2382; and Submissions 2388, 2575, 2468, 2462 and 2295

J Wyeth, Section 42A Report, paragraphs 10.16-10.17

K Reilly, EiC, paragraph 29

R Henderson, EiC, paragraph 66

B Farrell, EiC, paragraph 18

J Edmonds, EiC, paragraph 15

J Wyeth, Section 42A Report, paragraphs10.20-10.25

J Wyeth, Section 42A Report, paragraphs 8.6 & 8.27
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are focussed on managing adverse effects of earthworks regardless of the zone, which also
provided for the benefits of earthworks. He recommended the submission from NZSki be
rejected. We also note that Policy 25.2.2.1 includes specific recognition of the importance of
“tourism infrastructure and activities, including the continued operation, and provision for
future sensitive development of recreation and tourism activities in Ski Area Sub Zones. We
consider this to be sufficient recognition of the importance of SASZs and the earthworks
required for their continued operation and future development. Mr Dent gave evidence for
NZSki. Having considered Mr Wyeth’s opinion on this matter, Mr Dent agreed that the
objectives and policies apply across the District and it is not necessary to add further provision
to specifically identify the SASZs. We, therefore, recommend this submission be rejected.

SECTION 25.3 - OTHER PROVISIONS AND RULES

Overview

Section 25.3 includes a variety of general provisions and rules that apply within Chapter 25,

including:

e Cross-references to other Chapters of the PDP where earthworks are also addressed, with
explanation as to how they relate to each other;

e Advice notes regarding ORC provisions:

e Other Advice notes drawing attention to other relevant matters, both within the PDP and
from other documents or statutes;

e General rules for earthworks associated with subdivision, including some exemptions;

e General rules for earthworks within SASZs, including some exemptions;

e How the volume and area of earthworks are to be calculated;

e Exemptions for some earthworks within the Rural, Gibbston Character and Rural Lifestyle
Zones within approved building platforms;

e General exemptions from all rules and standards for earthworks associated with specified
activities.

Before we consider the submissions on this section, the Panel notes that the format and
headings for Section 25.3 are not consistent with the decided Stage 1 Chapters. A generally
consistent approach was taken to these sections containing general provisions and rules, and
this has not been picked up or recommended by the Council for these Stage 2 Chapters. We
consider it would be beneficial for consistent understanding and interpretation of the PDP, if
these sections in each Chapter were generally consistent. Accordingly, we have amended
Section 25.3 in accordance with clause 16(2), without changing the intent and content of the
Section.

Advice Notes

Mr Wyeth has recommended substantial changes to the layout and wording of the Advice

Notes in Section 25.3 in response to submissions%, or as minor or structural changes'®’ that

do not change the intent and effect of the provisions. These changes include:

e clarifying the paragraphs which describe the relationships between Chapter 25 and
earthworks (and effects from earthworks) managed under Chapters 26, 30, 33 and 36;

e widening the range of activities listed as being subject to the Water Plan in the advice notes
relating to the ORC’s provisions;

e adding an advice note regarding recorded archaeological sites;
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The Real Journeys Group; the Treble Cone Group and associated Submissions 2377, 2381 & 2382; and
Submissions 2194, 2195, 2478, 2442, 2497, 2618, 2446 and 2484
In accordance with Clause 16(2)
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e adding an advice note referring to the NES-PF which applies to earthworks associated with
plantation forestry;
e rationalising the extensive list of notified advice notes into:
- those that are district wide information as to how the provisions in the different
Chapters relate to each other, moving these under 25.3.1 District Wide;
- those that are truly Advice Notes for Chapter 25; and
- those that are general rules (the calculation of earthworks volume and area), moving
these under 25.3.3 General Rules.

We heard little evidence on these matters, other than from Mr Wyeth and Mr Sunich®. In
the main, Mr Wyeth recommended the submissions be accepted.

Mr Farrell'® for the Real Journeys Group considered that Mr Wyeth’s initial amendments (to
the general rules clarifying the relationships between Chapters) were still unclear and
suggested some further amendments. The Panel also questioned the wording suggested by
Mr Wyeth in his Rebuttal version of Chapter 25. Mr Wyeth reconsidered this in his Reply
evidence and made further amendments, which we now consider are sufficiently clear and
precise.

We recommend these submissions be accepted and Mr Wyeth’s amendments be generally
adopted, although as we stated above, we have recommended changes to the format and
headings for Section 25.3 for consistency with the decided Stage 1 Chapters.

General Exemptions (other than for SASZs)

Exemptions for Earthworks associated with Subdivision

The relationship between Chapter 25 and subdivision consent applications that involve
earthworks under Chapter 27 is set out in General Rule 25.3.4.1 and in Rule 27.3.2.1 (which
was varied through Stage 2). The notified Rule 25.3.4.1 provided exemptions for earthworks
associated with controlled and restricted discretionary activity subdivisions from earthworks
standards relating to volume (Table 25.2), cut and fill (Rules 25.5.16 & 25.5.17). Mr Wyeth
explained that the rationale for this exemption (from the Section 32 Report) is that the effects
from these aspects of earthworks can be managed as part of the overall assessment of
subdivision design and construction, however, other standards (such as setbacks from
waterbodies) should be complied with irrespective of the reason for the earthworks.

Submitters!'® sought that the exemption for subdivision earthworks be widened — to apply to
all subdivisions, and to extend to other standards in Chapter 25; and that the related cross-
references in both Chapters 25 and 27 should be clear and consistent. During questioning, the
Panel also identified a number of issues associated with the relationship between the
earthworks provisions in Chapter 25 and earthworks associated with subdivision.

Mr Wyeth!!! agreed with these submitters that the relationship between the two chapters, in
terms earthworks associated with subdivision, is not clear and that the wording could be
improved and made consistent between Chapters 25 and 27. Mr Wyeth considered this
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In relation to the method for calculating earthworks volumes, T Sunich, EiC, paragraphs 6.13-6.14. No
evidence was presented on behalf of the Treble Cone Group opposing Mr Sunich’s opinion on this
matter.

B Farrell, EiC, paragraph 21

The Treble Cone Group and associated Submissions 2377, 2381 & 2382; and Submission 2311
J Wyeth, Section 42A Report, 8.28-8.47
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relationship further in his Reply evidence!!?. Given the limited scope available for
amendments through the submissions, Mr Wyeth recommended minor amendments to Rule
25.3.4.1 to make a clearer distinction between subdivision consents under Chapter 27 and
earthworks land use consents under Chapter 25. We accept Mr Wyeth’s evidence on this
matter. We recommend his amendments to Rule 25.3.4.1 and that these submissions be
accepted. For the sake of consistency, we also recommend that the same, or closely similar,
wording should be applied to Rule 27.3.2.1.

Mr Wyeth also agreed that all subdivisions, irrespective of the activity status, should be
exempt from the volume, cut and fill standards, on the basis that there is no clear connection
between the activity status and the need for compliance with these standards. We accept his
evidence on this matter and recommend the submissions be accepted.

Mr Wyeth did not agree that subdivisions involving earthworks should be exempt from all
earthworks standards. It was Mr Wyeth's preference that all Chapter 25 standards should be
applied to earthworks associated with subdivision, including the volume, cut and fill standards.
He referred to the evidence of Mr Sunich!®? that it is established good practice throughout
New Zealand to have a standalone set of earthworks rules to manage all earthworks activities
through separate consent processes, irrespective of whether the earthworks are associated
with subdivision or not. In his opinion, this recognises the unique set of effects from
earthworks, that can occur at various stages of development. He also referred to Mr Sunich’s
recent review of erosion and sediment control practices for a cross-section of residential
developments in the District, and that current practice was found to be limited and below best
practice adopted elsewhere in New Zealand. However, Mr Wyeth acknowledged there was
no scope in the submissions to apply all Chapter 25 standards to earthworks associated with
subdivisions. Given his overall opinion, Mr Wyeth remained opposed to further exemptions
for subdivisions. Mr Henderson gave evidencel!* on this matter for the Treble Cone Group
and associated submitters'®. Having considered Mr Wyeth’s evidence and his recommended
amendments, he concluded that Mr Wyeth’s amendments to Rule 25.3.4.1 were appropriate.
We did not hear evidence from Streat Developments Limited on this matter and recommend
its submission be rejected, with no further exemptions from the Chapter 25 standards being
applied to earthworks associated with subdivision.

Exemptions for Forestry Earthworks in Open Space and Recreation Zones

Skyline!'® requested that earthworks for forestry activities in the Open Space and Recreation
Zones, including the Ben Lomond Sub-Zone, be exempt through Rule 25.3.4.5. Mr Dent gave
evidence!!” supporting this exemption, on the grounds that earthworks for this activity are
able to be undertaken without consent via an approved Outline Plan under the existing
designation for Ben Lomond; and that notified Chapter 38 provides for harvesting and
management of forestry as a controlled activity in the Ben Lomond Sub-Zone with Council
retaining control over earthworks (as well as soil erosion, sediment generation and run-off).
In his opinion, making forestry earthworks a restricted discretionary activity in Chapter 25
defeats the purpose of the controlled activity status for the overall activity in Chapter 38.
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J Wyeth, Reply Evidence, section 9
T Sunich, EiC, paragraphs 4.2-4.4

R Henderson, EiC, paragraphs 72-74 & 93

Treble Cone Group and Submissions 2377, 2381 & 2382

Submission 2493
S Dent, EiC, paragraphs 111-117
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Mr Jeffrey Brown provided rebuttal evidence, on behalf of ZJV (NZ) Limited (ZJV), to the
evidence from Mr Dent on this matter. Mr Brown disagreed with Mr Dent that earthworks
associated with forestry harvesting and management should be exempt from the earthworks
rules and standards. In his opinion, the earthworks required for forest harvesting may involve
large cuts and fills, on steep land, to create access for machinery. He considered this has the
potential to adversely affect land resources and the other users of the Ben Lomond Reserve.
He considered an assessment of the effects of earthworks should be a necessary component
of the forestry harvesting consenting process.

In addressing the submission!®, Mr Wyeth noted that rules relating to forestry activities in the
PDP are now largely superseded by the National Environmental Standards for Plantation
Forestry (NES-PF), which will manage earthworks, erosion and sedimentation associated with
plantation forestry. Mr Wyeth acknowledged, however, these national standards would not
apply in open space and recreation zones in urban areas (which he considered would include
the Ben Lomond Sub-Zone). In his Rebuttal evidence!'®, Mr Wyeth stated that Mr Dent had
provided no evidence to support this submission, either for the Ben Lomond Sub-Zone or for
the Open Space and Recreation Zones as a whole. He retained his position that it is
inappropriate to include specific exemptions for forestry earthworks in Rule 25.3.4.5.

We agree with Mr Wyeth that where a recently-introduced national regulation has established
specific provisions for forestry earthworks, the PDP should not duplicate, and cannot
circumvent, those national standards!?. Outside urban areas, the NES-PF now includes
national rules relating to plantation forestry activities, which over-ride any provisions in the
PDP. In other areas, or for forestry earthworks that fall outside the NES-PF, the PDP may
include rules, and the NES-PF allows a plan to impose stricter rules in areas of outstanding
natural features and landscapes and in significant natural areas.

We note that the Ben Lomond Sub-Zone falls substantially within an ONL. We consider that a
full exemption from Chapter 25 for forestry earthworks in such an area would not be
consistent with achieving the PDP’s objectives and policies for ONL. The Section 32 Report
prepared for the notified Chapter 25 considered the benefits and costs, effectiveness and
efficiency of the notified range of exemptions in Rule 25.3.4.5. It stated that the exemptions
are identified to facilitate small-scale activities that would have no, or only negligible, adverse
effects. It concluded that the provisions would ensure that the effects from these activities
are no more than minor and avoided as far as practicable. The rules were not considered to
be overly-restrictive and commensurate with the sensitivity of the District’s environment. We
agree with Mr Wyeth that the evidence from Mr Dent is insufficient for us to consider!?! an
additional exemption for forestry earthworks in the Open Space and Recreation Zones or on
Ben Lomond. We do not have evidence of the potential for adverse effects, and the costs and
benefits involved, in order for us to properly assess their efficiency and effectiveness in
achieving the relevant objectives and policies. We also agree with Mr Brown that such effects
could be adverse on Ben Lomond. Accordingly, we recommend this submission from Skyline
be rejected.
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J Wyeth, Section 42A Report, paragraphs 8.67-8.71

J Wyeth, Rebuttal Evidence, paragraphs 5.19-5.21

We note that Mr Wyeth has recommended including an Advice Note in 25.3.3 referring to the NES-PF,
which we agree is appropriate

In terms of s32AA of the Act
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Various other submitters either supported the exemptions from the earthworks provisions
contained in Rules 25.3.4.4 and 25.3.4.5, or sought additional exemptions. These are
summarised in the evidence of Mr Wyeth!?? and we will not repeat them here. Mr Wyeth
responded to each of the requests for extended exemptions!®. In terms of smaller scale
farming activities, he considered that the volume thresholds for earthworks in the Rural Zone
are set at a level that would enable day-to-day farming activities without a consent being
required. He agreed that there should be further clarification that the exemption for
maintenance of existing tracks, also applies to recreational tracks / trails. He also noted that
there are no volume limits, or cut and fill standards, for earthworks associated with the
construction and maintenance of roads within a legal road. The remaining disagreements
between Mr Wyeth and submitters related to exemptions for planting (in addition to riparian
planting) and the scale of cut and fill exemptions for earthworks associated with fencing.

Ms Fiona Black gave evidence!?* for the Real Journeys Group regarding the exemption sought
for planting. Notified Rule 25.3.4.5f.1% provided an exemption from the earthworks rules for
planting riparian vegetation. Ms Black requested that this be extended to all planting, and not
just riparian. She gave an example, and photographs, of an extensive restoration project Real
Journeys is undertaking at Walter Peak, planting over 12,000 native trees and shrubs, with
more to come throughout the 115 ha property. It was her opinion that such restoration
projects should be able to proceed without the need for resource consent for the earthworks.
Mr Wyeth responded to this submission!?® stating that the submitter had not provided any
clear reasons why earthworks associated with planting should be exempt from the earthworks
rules and, in his opinion, there was no policy justification for doing so. He considered that the
focus of the exemption should remain on riparian planting. Whilst we acknowledge the point
raised by Ms Black, we do not consider we have sufficient information regarding the costs and
benefits of making this change to be able to undertake an evaluation in terms of s32AA of the
Act. We are mindful that large areas of the District are identified as ONLs and ONF’s and that
the implications of such a change for achieving the PDP’s landscape objectives and policies
would need to be carefully considered. Accordingly, we recommend that this submission be
rejected.

Mr Williams gave evidence for QPL'?’ regarding earthworks exemptions for the maintenance
and construction of fence lines. Notified Rule 25.3.4.5m.*?® provided an exemption from the
earthworks rules for fencing in the rural zones, provided any cut or fill does not exceed 1 metre
in height and any land disturbance does not exceed 1 metre in width. Mr Williams sought that
the provisos be extended to relax the 1 metre cut threshold, to a maximum of 2 metres width
but not exceeding an average of 1 metre along the length of the fence line. He considered this
would be a more practical and useful exemption. Mr Williams gave examples from fence lines
QPL is developing on hill slopes on its property, where it is difficult to form an adequate bench
for the fence line within a 1 metre width and where the 1m cut height is so restrictive as to
largely prohibit the construction of new fences. As an alternative, Mr Williams suggested a
controlled activity status for fencing that exceeds the exemption thresholds.
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J Wyeth, Section 42A Report, paragraphs 8.48-8.58

ibid, paragraphs 8.59-8.66
F Black, EiC, paragraph 48
Rule 25.3.4.5e. in the Reply Version

J Wyeth, Section 42A Report, paragraph 8.66
T Williams, EiC, paragraphs 5.9-5.16

Rule 25.3.4.5l. in the Reply Version

27



117.

118.

4.4

119.

120.

Mr Wyeth responded to Mr Williams in his Rebuttal and Reply evidence. He considered'? the
exemption for fencing in Rule 25.3.4.5 (from all Chapter 25 rules and standards) is appropriate
and noted that fencing that exceeds the exemption is not prohibited and neither will it
necessarily require a consent. Beyond the exemption threshold, if earthworks associated with
fencing meet the earthworks volume threshold for the zone (1000m? in the Rural Zone) as well
as the other standards in Rule 25.5, it would not require a consent. With respect to the
alternative controlled activity regime, Mr Wyeth expressed concern*® that this would require
amendments to the earthworks volume, cut and fill thresholds in Tables 25.2 and 25.3, so that
non-compliance is a controlled activity for fencing earthworks, whereas it is a restricted
discretionary for all other earthworks. He considered this distinction would be difficult to
justify from an effects’ perspective, and on the evidence presented by Mr Williams.

Having considered the legal submissions and evidence on behalf of QPL and the responses
from Mr Wyeth, we find that we agree with Mr Wyeth. We consider the notified exemption
for fencing in Rule 25.3.4.5 is sufficient. We have not received sufficient justification from Mr
Williams to satisfy us regarding the nature and scale of effects on the environment from a
wider exemption (which would be from all Chapter 25 standards), or that it would be more
appropriate (efficient or effective) in achieving the objectives and policies of Chapters 3 and
25, in particular Objective 25.2.1 and Policies 25.2.1.1 to 25.2.1.4. We accept Mr Wyeth's
evidence that there is an appropriate pathway for fencing earthworks that do not meet the
exemption, either as a permitted or restricted discretionary activity. In terms of the controlled
activity approach, we received insufficient evidence from Mr Williams as to how this would be
integrated into the Chapter 25 provisions, or how it would more appropriately achieve the
relevant objectives and policies. We recommend that this submission be rejected.

Exemptions for Earthworks in SASZs

As stated earlier in this Report, a group of submitters!3!, with interests in ski areas, made
general submissions seeking that SASZs be exempt from the earthworks rules in Chapter 25,
particularly where the ski areas are located on conservation or public lands; or where there is
overlap with controls from ORC. We have already found that Chapter 25 (subject to our
specific recommendations for any amendments) provides a more appropriate and effective
method for achieving the relevant Strategic directions of the PDP, compared with relying on
controls and approvals from ORC or DoC, or under other Chapters of the PDP. We were
satisfied that Chapter 25 does not result in unnecessary or undue duplication with ORC or DoC
processes (or with other requirements of the PDP), but rather they complement each other.
We consider there would be a significant risk from not including controls over earthworks in
the PDP (and relying on those alternative processes) in terms of adverse effects on water
quality, landscape, natural character, biodiversity and amenity values (amongst other adverse
effects). We are also satisfied that the PDP can include earthworks provisions that are more
stringent than those in PC49, which provided a wide-ranging exemption from earthworks rules
for SASZs.

We now turn to whether or not a full exemption for earthworks within SASZs, from all rules
and standards in Chapter 25, is more appropriate than the partial exemption included in Rule
25.3.4.2 of the notified chapter!®2. We evaluate the evidence on these alternatives in terms
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J Wyeth, Rebuttal Evidence, paragraphs 6.10-6.12
J Wyeth, Reply Evidence, section 16

Submissions 2454, 2493, 2466, 2494, 2581, 2492, 2373, 2384 and 2376

Rule 25.3.4.2 of the Notified Chapter provided an exemption for earthworks within the SASZ from all
rules and standards except Rules 25.5.12 to 25.5.14, that control erosion and sediment, deposition of
material on roads, and dust; Rule 25.5.20, setbacks from waterbodies; and Rule 25.5.21, exposing
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of the statutory tests and Section 32 of the Act, bearing in mind that we have already found
that controls through the ORC Water Plan, DoC approval processes and/or rules in other
chapters of the PDP do not provide appropriate alternatives.

Mr Wyeth33 provided a summary of the submissions received on Rule 25.3.4.2. We will not
repeat that here, other than to note that DoC*** supported the notified exemptions for SASZs
in this rule, and the submissions seeking a wider exemption came predominantly from NZSki,
the Real Journeys Group and the Treble Cone Group. The evidence and legal submissions from
these submitters focussed predominantly on the alternative approaches we have already
considered. Mr Henderson’s evidence for the Treble Cone Group®®® on this matter supported
the exemption for SASZs, on the basis of inefficient duplication of process with ORC, DoC
and/or other PDP controls. Mr Farrell’s evidence for the Real Journeys Group*3® on this matter
focussed only on the matter of overlapping QLDC and ORC responsibilities. NZSki’s submission
was specific that an exemption for earthworks in a SASZ should only apply within public
conservation land administered by DoC. Accordingly, Mr Dent’s evidence'*” predominantly
focussed on overlap with DoC approval processes!®. We have considered this evidence earlier
in this Report and have not considered it further here.

We have considered the legal submissions on a full exemption for SASZs from Ms Baker-
Galloway, on behalf of the Real Journeys Group and the Treble Cone Group, these submissions
being very similar'**. Ms Baker-Galloway informed us that the exception from earthworks
rules and standards in SASZs is intended to recognise the benefits of earthworks for the
continued operation and development of ski areas, and the substantial contribution ski fields
make to the social and economic well being of the District. She stated that earthworks are a
necessary part of the development and ongoing operation of these areas, and that the
exemption should be broad enough to enable and encompass all earthworks likely to be
undertaken during the operation of modern ski-fields, which are now year-round alpine
resorts. She pointed to some ‘unique’ factors relating to earthworks in SASZs, such as the need
to undertake earthworks near waterbodies for snow making, reservoirs, diversion of streams,
etc.

As we mentioned earlier, Ms Baker-Galloway referred us to case law which supports a less
restrictive regime that meets the purpose of the Act and the objectives of a Plan. She also
pointed to inefficiencies, in terms of drafting difficulties, uncertainty, potential costs and issues
with enforcement, if the notified standards are applied within SASZs, making this level of
regulation unnecessary and a complete exemption more appropriate.

With respect to dust controls in SASZs under Standard 25.5.14, it was Mr Dent ‘s evidence'*°
that there are no operational issues relating to dust at NZSki’s ski fields. The ski fields are
generally located above 1300 masl and there are no sensitive receivers immediately adjacent
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groundwater. We note, however, that Mr Wyeth has recommended deleting Rule 25.5.13, relating to
deposition of material on roads, and this rule is shown as deleted in the Reply Version.

J Wyeth, Section 42A Report, paragraphs 8.3-8.13

Submission 2242

R Henderson, EiC, paragraphs 88-91

B Farrell, EiC, paragraph 22

S Dent, EiC, paragraphs 48-65, 84-97

We have considered Mr Dent’s evidence relating to dust management within SASZs, Sean Dent, EiC,
paragraphs 77-83

Legal Submissions from Maree Baker-Galloway on behalf of the Real Journeys Group, paragraphs 16-20;
and on behalf of the Treble Cone Group, paragraphs 6-12

S Dent, EiC, paragraphs 77-83
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to these SASZs that would typically be affected by nuisance effects from dust emissions beyond
the SASZ boundaries. He considered the application of this standard would only ever be
retrospective and would result in enforcement difficulties. We discuss this further later in this
Report when we evaluate the specific wording of this Standard.

Mr Nigel Paragreen presented a written statement!*! to the hearing on behalf of Fish and
Game and answered questions from the Panel. As we noted earlier, Fish and Game had
supported the Council’s stricter approach to earthworks management through Chapter 25.
The Panel asked Mr Paragreen about his experience with earthworks management within
SASZs and the potential for adverse effects on the environment. He informed us that he was
assessing a couple of applications relating to ski fields at the time of our hearing. He
considered that earthworks associated with ski fields do have the potential for significant
effects in the high country. He stated that the areas involved contain very sensitive
ecosystems that merit protection under the Act and the PDP. On behalf of Fish and Game, he
expressed his opposition to the Council having no involvement with managing earthworks in
SASZs through the PDP.

Mr Wyeth responded to these submissions and the evidence. In his Section 42A Report!*? he
stated that he did not dispute the substantial contribution from ski fields to the social and
economic wellbeing of the District, and that earthworks are a necessary part. As a result, he
considered it was appropriate for the PDP to enable development and a range of activities
within the SASZs, as recognised through the Chapter 21 Rural Zone provisions for SASZs. In
terms of earthworks, he considered an enabling approach is achieved through exempting
earthworks in SASZs from the majority of rules and standards in Chapter 25. He considered
the exemptions from the volume, area, cut and fill thresholds provide considerable flexibility
to ski field operators, recognising that the volume of earthworks required at ski fields can be
significant, but that adverse effects can largely be internalised within the SASZs. However, Mr
Wyeth could see no compelling reason why earthworks within SASZs should be exempt from
standards that are designed to manage and minimise the adverse effects of earthworks that
may extend beyond the sub-zones or to sensitive areas, including riparian areas and
waterbodies. In his opinion, these are standards that should apply equally throughout the
District, regardless of the zone or activity involved.

Mr Wyeth pointed us to the purpose of SASZs in Chapter 21 Rural, which refers to effects of
development within the SASZs being cumulatively minor. He considered there is a risk that
exempting all earthworks within the SASZs from all rules and standards in Chapter 25 may
result in adverse effects that are cumulatively more than minor, or which extend beyond the
boundary of these areas or into sensitive areas.

Mr Wyeth also referred'* to the Section 32 Report that sets out the rationale for the approach
to SASZs. It states that the notified option permitted earthworks for activities within SASZs,
except where there is potential for environmental effects on water bodies and roads. As we
noted earlier in relation to earthworks in Open Space and Recreation Zones, the Section 32
Report concluded the provisions are both effective and efficient, with the levels of control
commensurate with the sensitivity of the environment, and that they would ensure the effects
from these activities are no more than minor and avoided as far as practicable.
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We have considered the evidence before us, the legal submissions and our previous findings
regarding alternative approaches to managing effects within the SASZs. Like Mr Wyeth, we do
not dispute the substantial contribution from ski fields to the social and economic wellbeing
of the District, and that earthworks are a necessary part of their ongoing operation and
development. We consider that the considerable flexibility provided in notified Chapter 25,
with exemptions from the majority of the rules and standards for earthworks in SASZs,
appropriately recognises the scale of earthworks required in ski areas and that their adverse
effects can, for many aspects, be managed internally or though the consents required for
activities in the SASZs under the Rural Zone provisions. However, we agree with Mr Wyeth
that we have received no evidence from the submitters which provides compelling justification
for exempting earthworks within SASZs from standards that are designed to manage and
minimise the adverse effects of earthworks that may extend beyond the sub-zones or to
sensitive areas, including riparian areas and waterbodies.

We agree with Mr Wyeth and Mr Paragreen that the SASZs are located in sensitive alpine
environments and in the heads of water catchments, where management of erosion, sediment
runoff and water quality are important, as well as management of effects on landscape and
natural character and biodiversity values. We have referred earlier in the Report to the
significance the PDP places on protecting the values associated with the District’s lakes and
rivers. The Strategic Directions include numerous objectives and policies which seek to protect
the District’s natural environments, ecosystems, natural character and nature conservation
values of waterways, outstanding natural landscapes and natural features, and Ngai Tahu
values. We have found these give a strong direction to Chapter 25, in terms of the Council’s
obligations for managing the effects of earthworks. This is reflected in the objectives and
policies for Chapter 25 which apply across the District, seeking to ensure that adverse effects
on the environment are minimised, landscape and visual amenity values maintained, and
people and communities protected, whilst enabling earthworks that are necessary to provide
for the well being of people and communities.

We consider there would be a significant risk if no controls over earthworks in SASZs were
included in Chapter 25, in terms of adverse effects on water quality, landscape, natural
character, biodiversity and amenity values (amongst other adverse effects). We are not
satisfied on the evidence before us that having no controls over earthworks in SASZs would be
effective in achieving the relevant strategic and rural objectives and policies. We are satisfied
that Chapter 25 contains appropriate flexibility for earthworks within SASZs, to enable their
ongoing operation and development, and in a manner that recognises their importance to the
well being of people and communities in the District. We do not consider that compliance
with important District-wide environmental standards relating to erosion and sediment
control, dust management, setbacks from waterbodies, and groundwater would result in
unnecessary or undue inefficiencies. We consider that Chapter 25 (subject to our specific
recommendations for amendments) provides a more appropriate and effective method for
achieving the relevant Strategic directions of the PDP and the objectives of Chapter 25. We,
therefore, recommend the submissions seeking full exemption from all earthworks rules in the
SASZ be rejected.

SECTION 25.4 RULES — ACTIVITIES
Chapter 25 includes Table 25.1, which lists different earthworks activities and their activity
status. Rule 25.4.1 provides for most earthworks, that comply with the standards in Tables

25.2 Maximum Volumes and 25.3 Standards, as permitted activities. Earthworks that do not
comply with the maximum volume standards in Table 25.2 are specified in Rule 25.4.2 as
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restricted discretionary activities'**, The activity status for not complying with each standard
in Table 25.3 is specified in that table (in the Reply Version, they are all restricted discretionary
activities). Table 25.1 also lists a small number of specific earthworks activities that are not
permitted in accordance with Rule 25.4.1, including earthworks associated with cleanfill
facilities and landfills; earthworks that affect sites of significance to Kai Tahu or heritage
features and settings; and earthworks within identified sites of Kai Tahu importance.
Federated Farmers'®® requested the activity status for earthworks for the construction or
operation of a landfill is changed from discretionary to restricted discretionary activity in Rule
25.4.4. Ms Reilly addressed this in her evidence for Federated Farmers*6. She noted that both
cleanfill and landfill are important in the rural areas for the cost-effective disposal of clean
waste. She considered that any concerns regarding control would be covered by the matters
of discretion in Section 25.7 and did not accept that discretionary activity status was required
to address the management of potential adverse effects. Mr Wyeth responded to this
submission, stating that landfills introduce contaminants and a range of adverse effects that
need to be considered and managed on a case-by-case basis. It was his opinion that this is
best achieved through a discretionary activity resource consent process. We agree with Mr
Wyeth that landfills can have a wide range of potential adverse effects, that require broad
consideration, and their appropriateness depends on their scale, purpose, location and
management. Landfill covers a much wider range of activities than on-farm disposal facilities
for clean waste, as referred to by Ms Reilly. We agree with Mr Wyeth that the management
of landfills, and the earthworks associated with their construction or operation, are
appropriately addressed as a discretionary activity as proposed in Chapter 25. We note that
this is consistent with the discretionary activity status applied to a landfill activity!* itself in
Chapter 30 Energy and Utilities. We recommend that this submission is rejected.

Heritage New Zealand!*® and the Real Journeys Group both sought amendments to Rule 25.4.5
relating to earthworks that affect sites of significance to Kai Tahu or heritage features and
settings. Mr Wyeth responded to those submissions in his Section 42A Report!*® and
recommended changes to this rule which satisfied the submitters®®, other than one
outstanding matter addressed in evidence by Ms Denise Anderson for Heritage New
Zealand®!. This appears to have been a misunderstanding by Mr Wyeth as to the specific relief
sought by Heritage New Zealand regarding earthworks within the setting or extent of place of
a listed heritage feature in Chapter 26.8. Mr Wyeth addressed Ms Anderson’s concern in his
Rebuttal evidence'®? and the Reply Version now includes the wording she suggested. We
recommend that this submission from Heritage New Zealand be accepted.

144
145
146
147
148
149
150
151
152

In the Reply Version of Chapter 25 attached to Mr Wyeth’s Reply evidence
Submission 2540

K Reilly, EiC, paragraphs 37-40

Within the definition of “waste management facilities”

Submission 2446

J Wyeth, Section 42A Report, paragraphs 11.46-11.51

D Anderson, EiC, paragraph 5.2; B Farrell, EiC, paragraph 18
D Anderson, EiC, paragraphs 5.3-5.8

J Wyeth, Rebuttal Evidence, section 8

32



6.1
6.1.1
135.

6.1.2
136.

137.

138.

SECTION 25.5 RULES — STANDARDS

Table 25.2 Maximum Volume

Overview of Issues

Following the analysis from Mr Wyeth and Mr Sunich on behalf of the Council, and their
recommended amendments to Table 25.2 contained in the Reply Version, the only matters
where we had conflicting evidence between submitters and the Council’s witnesses related to
requests by Millbrook Country Club®®® regarding the Millbrook Resort Zone (MRZ) (Rule 25.5.5)

and Skyline®™* regarding the Ben Lomond Sub-Zone of the Informal Recreation Zone (Rule
25.5.1).
Millbrook Resort Zone

Millbrook requested amendments to the maximum volume thresholds applying to different
areas within the MRZ, as shown on the Millbrook Structure Plan. The maximum volume in the
notified Chapter 25 was 300m? across the zone. Millbrook considered it would be more
efficient and practical to create a separate rule for the MRZ with separate thresholds for the
different areas within the zone, as is provided for the Jacks Point Zone. Millbrook sought an
increased maximum volume threshold to 500m? for several areas, and no threshold to apply
to the Golf Course and Open Space, Recreation Facilities and Helipad Activity Areas. The
submission pointed out that golf holes need to be regularly re-conditioned or re-routed and
the golf resort needs to continue operating while the earthworks are undertaken effectively
and efficiently.

Mr John Edmonds gave evidence on this matter on behalf of Millbrook!>>. He was satisfied
with Mr Wyeth’s recommendation to increase the maximum volume to 500m? across all the
MRZ activity areas. However, he continued to remain concerned at the inequity between
Millbrook and Jacks Point where the maximum volume threshold was notified as 1000m? in
the Open Space and Landscape areas and no limit within some other subzones (including the
Golf Course). Mr Edmonds stated that the MRZ has always been exempt from earthworks
rules, both in the operative plan, and the plan amended by Variation 8 or Plan Change 49.
Unlike Mr Wyeth, Mr Edmonds did not find any rationale for distinguishing the situation at
Jacks Point from that at Millbrook, and noted that the MRZ and the Jacks Point Zone (JPZ) were
bundled together for the purpose of Chapter 31 Signage®®®.

In relation to the Golf Course and Open Space, Recreation Facilities and Helipad Activity areas,
Mr Wyeth responded to the submission and to Mr Edmonds’ evidence in his Section 42A
Report!®” and Rebuttal evidence'®®. He noted that the earthworks volume thresholds for the
JPZ in Chapter 25 had been carried over from the notified PDP Stage 1 Chapter 41 for JPZ, by
way of a PDP Stage 2 Variation to Chapter 41, with no change in the maximum volume
thresholds within the activity areas. Mr Wyeth expected that the earthworks volume limits
for the different activity areas at Jacks Point would have been specifically considered as part
of preparing Chapter 41. No earthworks limits were included in the notified Chapter 43 for
the MRZ in Stage 1 of the PDP.
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Mr Wyeth did not consider an unlimited earthworks threshold was appropriate for the golf
course and other open space and recreation areas in the MRZ, given the outcomes sought for
the zone and its location adjacent to the Wakatipu Basin Rural Amenity Zone (WBRAZ) which
has a maximum volume threshold for earthworks of 400m3. In the interests of ensuring the
adverse effects of larger scale earthworks are appropriately managed, and limiting the number
of sub-zones and activity areas in Table 25.2, Mr Wyeth recommended the 500m* maximum
volume threshold continue to apply across the whole MRZ.

We are not persuaded by Mr Edmonds’ evidence that there is any direct relationship between
the earthworks volume thresholds for the JPZ and the MRZ. That they both contain golf
courses, as well as houses and other facilities, and were both established by plan changes to
the ODP, is not sufficient to convince us that the approach must be the same in both areas.
We did not receive evidence from Mr Edmonds that supported similar approaches to
managing the environmental effects in each zone, or in achieving the outcomes sought for
each zone and their surroundings. There were no submissions before this Panel regarding the
earthworks volume limits in the golf course and open space areas at Jacks Point, so we have
not been required to turn our minds to the appropriateness of the thresholds that have been
brought over from the notified Stage 1 of the PDP. Accordingly, we do not consider the limits
for Jacks Point are relevant to our consideration at Millbrook.

The Stream 14 Hearings Panel heard evidence relating to the water quality of Mill Creek and
Lake Hayes and associated effects from development it the catchment. Its findings are
contained in section 2.8 of Report 18.1 and have relevance to our consideration of appropriate
earthworks provisions at Millbrook. It found that water quality monitoring for Lake Hayes and
Mill Creek reported consistent exceedances of nutrient related water quality limits in the
Water Plan. Significant land disturbance activities in the Lakes Hayes Catchment have likely
resulted in sediment being transported into Mill Creek during heavy rainfall events. In its view,
further degradation of Lake Hayes as a result of subdivision and development is to be avoided.
That Panel considered there is evidence that the earthworks provisions of the ODP are not
working effectively to control earthworks effects on water quality in the Lake Hayes
Catchment, and noted it will be a matter for the Stream 15 Hearings Panel to determine
whether it is possible to put a more effective regime in place through Chapter 25.

We have received no evidence from Mr Edmonds that having no maximum volume thresholds
for these areas at Millbrook would be more effective in avoiding further degradation of Lake
Hayes; nor that it would be appropriate to enable management of adverse environmental
effects that achieve Objective 25.2.1, and the objectives and policies of the MRZ which
recognise its sensitive values and the importance of reducing contaminants entering Mill
Creek. We recommend that Mr Wyeth’s recommendations for the MRZ as a whole be
accepted (and that part of the submission from Millbrook), but that the submission from
Millbrook seeking no threshold for the golf course and open space areas be rejected.

Ben Lomond Sub-Zone

Skyline requested that a specific maximum volume threshold of 1000m? be included for the
Ben Lomond Sub-Zone of the Informal Recreation Zone. In the notified Chapter 25, all Open
Space and Recreation Zones were included in Rule 25.5.1 of Table 25.2, with a maximum
volume threshold of 100m3. The submission noted that the ODP permits earthworks between
300 — 1000m? within the Ben Lomond Sub-Zone, depending on the zoning of High Density
Residential Zone or Rural Zone. Skyline did not consider there was any evidence of
inappropriate landscape and visual effects to justify changing the threshold from that in the
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ODP. ZJV*° also lodged a submission in relation to the earthworks provisions for the Open
Space and Recreation Zones, supporting the notified provisions.

Mr Sean Dent gave evidence on this matter on behalf of Skyline'®. Mr Dent acknowledged
that the Ben Lomond Sub-Zone is within an identified ONL, but also stated that there is no
specific evidence from the Council to demonstrate that the earthworks limits in the ODP are
resulting in inappropriate landscape modification and visual effects. Mr Dent referred us to
resource consents that have been granted to Skyline to carry out earthworks in the sub-zone
in excess of 1000m3. In his opinion, the granting of these consents for rather substantial
earthworks on a non-notified basis indicates that the sub-zone has the ability to absorb
earthworks of a more significant volume than 100m3 per annum as a permitted activity in Table
25.2. Mr Dent also referred to the provisions for the Ben Lomond Sub-Zone, which
contemplate further development within a more enabling planning framework than in other
parts of the Informal Recreation Zone. He considered the 100m? threshold to be too restrictive
in that context.

Mr Jeffrey Brown gave evidence on earthworks within the Ben Lomond Sub-Zone on behalf of
ZJV*®. However, his evidence was confined to earthworks associated with forestry harvesting
and management which we have addressed earlier in this Report. Mr Brown did not provide
us with evidence relating to the maximum volume threshold for earthworks in this sub-zone.
Mr Wyeth responded to the submission and to Mr Dent’s evidence in his Section 42A Report*®?
and Rebuttal evidence'®®. Mr Wyeth noted that a threshold of 1000m® would provide a
significantly more lenient earthworks limit in the Ben Lomond Sub-Zone than in Open Space
and Recreation Zones elsewhere in the District. He did not consider this was preferable in the
interests of plan clarity and consistency. He did not find anything in the submission that
supported an operational need for the increased earthworks threshold, or that demonstrated
it would not result in adverse effects beyond the site.

Mr Wyeth disagreed with Mr Dent that the granting of resource consents (including the
notification basis) was justification for increasing the threshold. He stated that a key function
of the earthworks volumes in Table 25.2 is to define an acceptable threshold to trigger the
need for resource consents when there is a risk of significant adverse effects. The resource
consents then ensure that the potential for adverse effects is subject to proper assessment,
control and monitoring where necessary via consent conditions. Mr Wyeth considered that
this is quite distinct from the tests for notification in the Act.

The Panel noted the somewhat unusual situation with the zoning of this area throughout the
course of Stage 1 and 2 of the PDP, and the consequences of this for the earthworks rules. In
Stage 1 of the PDP, the area now proposed to be Ben-Lomond Sub-Zone was predominantly
included within the Rural Zone. If this zoning had remained, the maximum volume threshold
for earthworks from Table 25.2 would have been 1000m3. However, the Rural Zone was not
confirmed over this land in the Council’s decisions on Stage 1 as, in the meantime, the Stage 2
provisions had been notified. Stage 2 of the PDP introduced a new zoning for this area under
Chapter 38, Open Space and Recreation Zones. The Ben Lomond land was included within the
Informal Recreation Zone, and the Ben Lomond Sub-Zone. The maximum volume threshold
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for earthworks in all parts of the Open Space and Recreation Zones then became 100m?, a
combined effect of the change of zoning from the notified Stage 1 and the introduction of the
Earthworks Chapter 25 in Stage 2.

The Panel accepts that this situation will have arisen for all land now zoned under Chapter 38,
where different earthworks provisions may apply under Stage 2 from those applicable under
the Stage 1 PDP zoning. All of the land in the Open Space and Recreation Zones is administered
by the Council and predominantly designated as “Reserve”. The Council is commonly the main
user and developer of the land in those zones. However, in the case of the Ben Lomond Sub-
Zone, as Mr Dent has pointed out, there are multiple commercial users within this sub-zone,
where further development is contemplated within a much more enabling planning
framework than in other parts of the Informal Recreation Zone. Those users are reliant on the
underlying zoning for this land, rather than the designation, and have been affected by the
change of notified zoning from Rural to Informal Recreation. In this instance, the change of
zoning has also affected the earthworks provisions that apply through Chapter 25. We
consider we need to examine the basis for the change to the earthworks threshold, as a result
in the change of zoning from Rural in Stage 1 to Informal Recreation in Stage 2.

We have considered the Section 32 Reports prepared by the Council for the notified Chapters
25 and 38, and relevant evidence provided by the Council.

The Section 32 Report for Chapter 254 did not refer to the volume thresholds for specific
zones in its evaluation of costs and benefits / effectiveness and efficiency of the proposed and
alternative options. The attached report from 4Sight Consulting®®® provided technical analysis
to assist the Council’s decision as to an appropriate area threshold for earthworks (which are
in addition to the volume thresholds in Table 25.2). That report did not evaluate the
appropriate volume thresholds.

While the Section 32 Report for Chapter 38 did not refer specifically to the consequential
changes arising through Chapter 25, it did recognise that the notified option would be a
significant change from the ODP, with the rezoning of open space and recreation areas into
specific zones and subzones, future removal of the designations, and establishing a specific
rule framework for each zone. The costs and benefits / effectiveness and efficiency evaluation
of the proposed option identified costs from the implementation of a new framework; but
overall benefits for users; greater efficiency, clarity and certainty as to outcomes for each open
space and recreation area; and a zoning hierarchy for open spaces that better reflects their
use, significance and sensitivity. For the Ben Lomond Sub-Zone, in particular, the Chapter 38
Section 32 Report states that the overall suite of rules achieve an appropriate balance between
providing a degree of certainty and foreshadowing what could be undertaken with the sub-
zone, while still providing adequate scope to address the actual and potential adverse effects
of activities.

Mr Sunich, a Senior Environmental Consultant at 4Sight Consulting, provided technical advice
to the Council, and evidence on behalf of the Council to the Stream 15 hearing, in relation to
the maximum volume thresholds. Mr Sunich has expertise in erosion and sediment
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management, stormwater quality management and integrated catchment management
planning. The evidence from Mr Sunich!®” was that the general approach to setting permitted
activity thresholds is to define a level which can be reasonably expected to accommodate and
enable most building or land use requirements within each zone, without needing a resource
consent. However, he considered this may not always be possible due to the sensitivity of
some activities and the receiving environment. Mr Sunich stated that the Council had
generally carried over the maximum volume thresholds from the ODP earthworks chapter.
This indicated to him that the Council was generally comfortable with how the ODP earthworks
chapter is being implemented in relation to volume thresholds. He noted that this is reflected
in the limited commentary in the Section 32 Report regarding volume thresholds, as we have
noted above.

Mr Sunich had reviewed the notified thresholds and concluded they are appropriate. For Rule
25.5.1 that sets the volume threshold of 100m® for Open Space and Recreation Zones, Mr
Sunich commented that the maximum volume recognises the sensitivity of the receiving
environments and the need to be cognisant of historic values and special character. For the
Rural Zone in Rule 25.5.6, he commented that the maximum volume of 1000m3 has been
retained from the ODP and reflects typical rural land uses, while also providing for commercial
and viticulture activities. He noted that sensitive landscapes, such as ONLs which cover most
of the Ben Lomond Sub-Zone, are excluded from Rule 25.5.1 and included in Rule 25.5.2,
where the maximum volume threshold is 10m3. Whilst he found no compelling reason to make
any significant changes to the notified thresholds, Mr Sunich acknowledged that they are not
entirely effects based, but rather a combination of risk of effects and the type and scale of
development anticipated within the zones. In his opinion, they were fit for purpose.

In relation to the Ben Lomond Sub-Zone, Mr Sunich stated that the reduction in threshold to
100m?, from 1000m? under a Rural Zone, aligns with the Council’s intention to simplify and
ensure consistency across zone types throughout the District. In addition, in his view, there
was merit in reducing the maximum volume threshold for this sub-zone where effects on
landscape and amenity need to be carefully managed and assessed through a resource
consent process if the threshold is exceeded.

We are satisfied that the Council has appropriately assessed the costs and benefits of the
change in the maximum earthworks threshold from the underlying the zones (in this case the
Rural Zone) to open space and recreation zones. We consider the individual packages of rules
for each open space and recreation zone have been appropriately evaluated in terms of their
costs and benefits for risks of adverse environmental effects and for enabling the type and
scale of development anticipated in each zone. This included consideration of the
consequential changes to rules through other chapters, such as Chapter 25. We accept Mr
Sunich’s evidence that the earthworks thresholds specified for each group of zones are fit for
purpose. We consider the notified 100m? threshold applied to the Ben Lomond Sub-Zone
appropriately takes into account that this is a sensitive and highly valued environment (being
highly visible and predominantly within an ONL) and requires more restrictive controls. We
note that within an ONL, the maximum threshold is specified as 10m3. We consider that the
costs and benefits of applying the 100m? threshold strike an appropriate balance between
allowing anticipated use and development of the area and managing environmental effects.
Accordingly, we recommend that Skyline’s submission be rejected and the notified 100m?
maximum earthworks volume threshold be retained.
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Table 25.3 Standards

Overview of Issues

Following the analysis from Mr Wyeth and Mr Sunich on behalf of the Council, and their

recommended amendments to Table 25.3 contained in the Reply Version of Chapter 25, the

outstanding matters of dispute between the submitters and the Council’s witnesses related
to:

e requests from several submitters to exempt earthworks in SASZs from all standards in Table
25.3, which we have already addressed earlier in this Report;

e the appropriate wording for Standards 25.5.12 — 25.5.14, or whether these Standards
should be deleted, as requested by Paterson Pitts!®®; the Real Journeys Group; the Treble
Cone Group; and NZSki'®?;

e clarification of the wording of Standard 25.5.19 relating to earthworks setbacks from
boundaries, as requested by Paterson Pitts'’%;

e the standards for earthworks in setbacks from water bodies in Standard 25.5.20, as
requested by Fish and Game'’?; the Real Journeys Group; and the Treble Cone Group and
associated submitters'’?;

e deletion or clarification of Standard 25.5.22 relating to cleanfill, as requested by Darby
Planning LP'’3; Lakes Hayes Limited?’*; Glendhu Bay Trustee Limited'’>; and Henley Downs
Farm Holdings Limited and Henley Downs Land Holdings Limited*’®.

Standard 25.5.12 - Erosion and Sediment Control Measures

Submissions from Paterson Pitts and the Real Journeys Group, amongst other submitters,
raised concerns about the onerous nature of notified Standard 25.5.12, which required
earthworks to be undertaken in a way that “prevents” sediment from entering water bodies,
stormwater networks or going across the boundary of the site. They stated that the standard
was unduly onerous, and not practical to comply with all of the time, even with
implementation of best management approaches. The lack of guidance on appropriate
sediment control measures to comply with the standard was also mentioned.

In his evidence and in his presentation to the Panel'”’, Mr Sunich described his observations
of bulk earthworks being undertaken at sites across the District, where erosion and sediment
control implementation is limited and does not, in his view, meet best practice. He referred
to the role of erosion and sediment control guidelines that many councils are preparing and
using, including the guidelines for the Auckland region that have been adopted by other
councils across the country. He noted the Council is currently producing a guideline, which he
considered is required to contribute to the outcomes sought by Chapter 25. In response to
the concerns of the submitters, Mr Sunich agreed that, where erosion and sediment control
measures have been designed, implemented and maintained in accordance with best practice,
it is generally accepted that sediment leaving a site will be minimised to a practicable level,
but it is not possible to remove 100% of sediment. He considered it is inefficient to seek to
achieve 100% prevention, as required by notified Standard 25.5.12. Mr Sunich considered the
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focus should be on minimising the amount of sediment exiting a site. However, he stated that
prescribing erosion and sediment controls as permitted activity standards, that should apply
to all sites and circumstances, is not possible due to the variability of earthworks sites and
receiving environments. Controls need to be customised to the site and earthworks areas,
highlighting the role of guidelines to achieve this.

In his section 42A Report'’, Mr Wyeth did not agree with deleting Standard 25.5.12 in its
entirety, on the basis of Mr Sunich’s observations of current practices in the District. Mr Wyeth
did agree that the notified wording of the standard is uncertain, impractical and needs
refinement, although he acknowledged that such refinement is problematic to monitor and
enforce as a permitted activity standard. Mr Wyeth suggested alternative wording in his
Section 42A Report, which then became the subject of evidence and questions from the Panel
through the course of the hearing. The Panel, in its questions of Mr Wyeth, expressed concern
regarding his amended wording for this, and other, standards that did not appear to be
sufficiently certain or clear enough for permitted activity standards. Mr Wyeth accepted that
in trying to draft standards that were more achievable than the notified standards, they had
become less certain.

Mr Wyeth returned to the certainty of Standards 25.5.12 and 25.5.14 in his Reply evidence”®.
In order to improve the certainty and implementation of these standards, he recommended
including reference to the erosion and sediment control guideline produced by the Auckland
Council (GD05)*®°, He and Mr Sunich considered this is recognised as the most comprehensive
guideline in New Zealand, with its predecessor (TD90)*®! having been widely used by councils
throughout the country. He noted that GDO5 also includes guidance on dust control. Mr
Wyeth recommended this as an interim approach, in the absence of guidance having yet been
developed by the Council for this District.

Mr Wyeth recommended reference to GDO5 be included as a Note, in the same manner and
with the same wording as is used in the Auckland Unitary Plan, whereby compliance with the
standard is “generally deemed to be compliance with” GDO5. He acknowledged that reference
to this guideline as a Note does not fully address the Panel’s concerns regarding the use of the
word “minimise” as part of a permitted activity standard. However, in his opinion, this is the
preferable alternative, avoiding the use of an absolute term (such as the notified “prevent”)
and providing a degree of flexibility in the selection and implementation of control measures
from GDO5.

We note here that we received evidence on Standard 25.5.12 from Mr Botting from Paterson
Pitts®2 and Mr Henderson on behalf of the Treble Cone Group!®, who both generally
supported Mr Wyeth’s amendments to Standard 25.5.12 in his Section 42A Report.

Having considered the evidence before us, and the amendments recommended by Mr Wyeth
in the Reply Version, we accept the evidence of Mr Wyeth and Mr Sunich. We accept that, in
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J Wyeth, Section 42A Report, paragraphs 14.1-14.15

J Wyeth, Reply Evidence, section 3

Recommended citation: Leersnyder, H., Bunting, K., Parsonson, M., and Stewart, C. (2016). Erosion and
sediment control guide for land disturbing activities in the Auckland region. Auckland Council Guideline
Document GD2016/005. Prepared by Beca Ltd and SouthernSkies Environmental for Auckland Council
Technical Publication No. 90, Erosion and Sediment Control: Guidelines for Land Disturbing. Activities,
Auckland Regional Council, 2007

M Botting, Evidence presented at the hearing, paragraph 6

R Henderson, EiC, paragraphs 136 & 153
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6.2.3
165.

166.

167.

168.

169.

6.2.4
170.

the absence of Council-prepared erosion and sediment control guidelines for this District,
reference to the Auckland guidelines as a means of compliance with Standard 25.5.12 is the
most appropriate means of ensuring that sediment leaving an earthworks site is minimised to
a practicable level, and Objective 25.2.1 achieved. We recommend that Standard 25.5.12 as
set out in the Reply Version is accepted and the submissions from Paterson Pitts, the Real
Journeys Group and the Treble Cone Group are accepted in part.

Standard 25.5.13 — Deposition of Material on Roads

Submissions from Paterson Pitts, Federated Farmers, the Real Journeys Group and NZSki,
amongst other submitters, raised similar concerns to those discussed above, regarding about
the onerous nature of notified Standard 25.5.13, which required that no material being
transported from one site to another be deposited on roads. They stated that the standard
was overly onerous, and not practical to comply with all of the time as earthworks on occasions
can result in material being deposited on roads, even if it is immediately cleaned-up.

In his Section 42A Report!®*, Mr Wyeth agreed with some of the concerns of the submitters
regarding the wording of the standard. Although he acknowledged his suggestion was not
ideal, he recommended amended wording requiring earthworks to be managed to avoid
deposition on public roads or minimise it to the extent it does not cause nuisance effects. As
with the previous standard, the Panel, in its questions of Mr Wyeth, expressed concern
regarding his amended wording that did not appear to be sufficiently certain or clear enough
for a permitted activity standard.

Mr Wyeth returned to the certainty of Standard 25.5.13 in his Reply evidence!®®. On further
reflection, he considered that this standard was unnecessary as it is only likely to be relevant
for larger earthworks sites that would require resource consent for non-compliance with other
standards, such as the volume or area thresholds. In those circumstances, the management
of adverse effects on roads can be addressed through consent conditions. Mr Wyeth
recommended the deletion of Standard 25.5.13 and did not include it in his Reply Version.

We also received evidence on Standard 25.5.13 from Mr Botting from Paterson Pitts'®¢ and Mr
Henderson on behalf of the Treble Cone Group®®’, who both generally supported Mr Wyeth’s
amendments to Standard 25.5.13 in his Section 42A Report.

We accept Mr Wyeth’s evidence and his recommendation to delete Standard 25.5.13. We
agree that the standard is unnecessary as it is only likely to be relevant for earthworks that
require resource consent, when the management of adverse effects on roads can be
addressed through consent conditions. We agree that this would overcome the Panel’s
concerns regarding the uncertainty of the wording and the difficulties this would cause with
enforcement. We recommend deletion of Standard 25.5.13 as set out in the Reply Version and
that the submissions from Paterson Pitts, the Real Journeys Group and the Treble Cone Group
are accepted in part.

Standard 25.5.14 — Dust Control

We have already partially addressed Standard 25.5.14, when considering Standard 25.5.12
above, as Mr Wyeth has recommended similar amendments in the Reply Version. Similar
submissions were received from Paterson Pitts, the Real Journeys Group and NZSki, amongst
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J Wyeth, Section 42A Report, paragraphs 15.1-15.15
J Wyeth, Reply Evidence, section 10

M Botting, Evidence presented at the hearing, paragraph 6
R Henderson, EiC, paragraphs 136 & 153
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172.

6.2.5
173.

174.

other submitters, as for Standards 25.5.12 — 25.5.13. Evidence on Standard 25.5.14 from Mr
Botting from Paterson Pitts!®® supported the amendments made by Mr Wyeth in his Section
42A Report.

Mr Wyeth initially responded in his Section 42A Report®, stating that it is appropriate for the
PDP to retain a permitted activity standard relating to dust control during earthworks, as
earthworks can give rise to dust which has the potential to have nuisance effects beyond the
boundary of the site. He considered a standard is appropriate to help achieve Objective 25.2.1
to protect people and communities from the effects of earthworks. Mr Wyeth did not consider
that the standard would be overly onerous and impractical to comply with, but did accept that
the wording could be slightly refined. In his Reply evidence!®, Mr Wyeth recommended
including the same Note as for Standard 25.5.12, referring to the Auckland guidance document
and, on further reflection, considered that the wording of Standard 25.5.14 could be simplified
to state that dust shall not cause nuisance effects beyond the boundary of the site. He
considered this would reduce the level of discretion in the standard and focus it on the
performance standard to be achieved, along with the Note referring to GD0O5 as a means of
compliance.

We accept the amendments recommended by Mr Wyeth to Standard 25.5.14 in the Reply
Version of Chapter 25. We accept his evidence that, in the absence of Council-prepared
earthworks guidelines for this District, reference to the Auckland guideline as a means of
compliance with Standard 25.5.14 is the most appropriate means of ensuring that dust does
not cause nuisance effects beyond the boundary of the site, and Objective 25.2.1 achieved.
We recommend that Standard 25.5.14 as set out in the Reply Version is accepted and the
submissions from Paterson Pitts, the Real Journeys Group and NZSki are accepted in part.

Standard 25.5.19 — Earthworks Setbacks from Site Boundaries

Standard 25.5.19 sets out the requirements for earthworks in relation to site boundaries -

distances of setbacks depending on the height of fill or height of retaining wall. The submission

from Paterson Pitts and evidence from Mr Botting!®! raised several issues with the wording of
this Standard, as follows:

e He did not agree with the way that setback distances from a boundary are calculated in
Standard 25.5.19a.ii., and the resulting steepness of the permitted batter slopes. He
recommended a steepness of 1:3 as a maximum batter angle for cut slopes and for fill.

e He did not support the setback relating to fill in Standard 25.5.19a.i., as he considered that
the formation of earthwork fill close to a site boundary should be subject to a similar slope
requirement as that of an earthwork cut.

e He did not support the exemption in Standard 25.5.19b.ii. for retaining walls that have
building consent. He considered that there is potential for a retaining wall up to 2m high
to be built close to or on a boundary without needing to obtain resource consent or require
adjoining neighbours’ approval. In his opinion, any retaining walls greater than 500mm on
or near a boundary should require resource consent, irrespective of whether a building
consent has been obtained.

At the Panel’s request Mr Wyeth considered Mr Botting’s suggestions regarding Standard
25.5.19 and responded in his Reply evidence'®?. He stated he had discussed Mr Botting’s
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M Botting, Evidence presented at the hearing, paragraph 6

J Wyeth, Section 42A Report, paragraphs 15.20-15.30
J Wyeth, Reply Evidence, section 3

M Botting, Evidence presented at the hearing, paragraphs 8-12

J Wyeth, Reply Evidence, section 5
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176.

6.2.6
177.

178.

amendments to Standards 25.5.19a.i and 25.5.19a.ii with Mr Sunich who agreed that a slope
of 1:3 is appropriate for unsupported cut and fill; that this angle is consistent with the Council’s
Section 32 Report; and aligns with the guidance in the Council’s subdivision code of practice.
Mr Wyeth recommended that Standards 25.5.19a.i and 25.5.19a.ii and their associated
Interpretative Diagrams 25.4 and 25.5 be amended to require a maximum batter slope angle
of 1:3 (vertical: horizontal).

Mr Wyeth also considered Mr Botting’s evidence regarding the exemption from the boundary
setback requirements in Standard 25.5.19b. for retaining walls that have been granted building
consent. Mr Wyeth agreed it was undesirable that retaining walls could be constructed on a
boundary up to 2m in height without requiring a resource consent. He accepted Mr Botting’s
evidence and recommended that Standard 25.5.19b.ii. be deleted, although unfortunately it
was not shown as deleted in the Reply Version.

We accept the evidence of Mr Botting and Mr Wyeth. We recommend Standards 25.5.19a.i,
25.5.19a.ii and Interpretative Diagrams 25.4 and 25.5 be amended as set out in Section 5 of
the Reply evidence of Mr Wyeth and that Standard 25.5.19b.ii be deleted. We recommend
that the submission from Paterson Pitts be accepted.

Standard 25.5.20 — Waterbodies

In the Reply Version!3, Standard 25.5.20 requires that earthworks within 10m of the bed of a
water body, or any drain or water race that flows to a lake or river, not exceed 5m? in total
volume within any consecutive 12-month period, subject to an exemption for artificial water
bodies that do not flow to a lake or river. Several submissions were received on this standard.
Fish and Game®®* supported the standard in part but opposed the exemption'®>. The Treble
Cone Group and associated submitters!®®, and the Real Journeys Group, sought a lesser
setback distance and/or a greater volume of earthworks to be permitted within the setback.
The Real Journeys Group also sought an exemption for the installation of hazard protection
works in and adjoining water bodies. The submitters with interests in ski areas (including
NZSki) sought an exemption from Standard 25.5.20 for earthworks in SASZs, which we have
addressed earlier in this Report.

In his evidence and in his presentation to the Panel*®’, Mr Sunich referred to his report!®
containing background analysis for Stage 2 of the PDP, in which he recommended that the
earthworks setback distance be increased to 10m (from the 7m setback in the ODP) to reflect
practical considerations and current practice elsewhere in New Zealand. His report had
reviewed other district plans, including the recent Auckland Unitary Plan, and the NES-PF'%%,
as to setbacks considered appropriate, and the scale of earthworks permitted within the
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The notified Standard 25.5.20 did not include the allowance for 5m? of permitted earthworks within the
10m setback distance

Submission 2455

Fish and Game’s concern regarding the wording of the exemption for artificial water bodies that do not
flow to a lake or river has been addressed in the Reply Version of Standard 25.5.20.

Treble Cone Group and Submissions 2377, 2381 & 2382

T Sunich, EiC, paragraphs 11.6-11.8

4Sight Consulting. Queenstown Lakes District Council Proposed District Plan: Assessment of Thresholds
for Earthworks. September 2017

Both the 4Sight Consulting report and Mr Wyeth (EIC, paragraph 16.13) confirmed that the 10m
earthworks setback in the NES-PF was determined on an assessment of current best practice around
New Zealand and to be largely consistent with water body setbacks for earthworks in district and
regional plans.
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180.

181.

182.

183.

setbacks. Mr Sunich considered the increased setback distance (from the ODP) is appropriate

as it provides:

e additional protection, and buffer, for river and lake environments;

e additional room to provide for erosion and sediment control (such as silt fences) to
minimise and mitigate discharges to waterways; and

e protection of the structure and function of the riparian margin.

Mr Sunich also considered the decrease, from the ODP provisions, in the permitted volume of
earthworks within the setback (from 20m3 to 5m? in a 12-month period). He agreed with
having a volume for permitted earthworks, as otherwise minor activities within the setback
distance would be required to obtain resource consents, given the broad definition of
“earthworks”. However, in his opinion, 20m?* is not appropriate as it appears to be a large
volume relative to the potential for adverse effects on the natural character of wetlands, lakes,
rivers and their margins. He supported the 5m? in the Reply Version. In answer to the Panel’s
questions, Mr Sunich explained his opinion that 20m? is a relatively significant volume of
earthworks and may lead to significant adverse effects on riparian margins. He considered no
allowance for earthworks in the setbacks is too restrictive, however, 5m?is not an insignificant
allowance. He considered 5m* would give reasonable scope for earthworks to be undertaken
without capturing minor activities, and enable tailored, relevant controls to be established
through conditions for larger scale earthworks.

Mr Wyeth?® referred us to the evaluation of this standard in the Section 32 Report. This
evaluation recognised the additional costs in applying for resource consent but assessed this
as a small cost relative to not managing the potential harm from uncontrolled earthworks
within the margins of a waterbody. It identified benefits for management of adverse
environmental effects, economic benefits in protecting the environmental reputation of the
District, and social and cultural benefits from safeguarding the life supporting capacity of
water. The Section 32 Report concluded that setback requirements will be effective in
ensuring that adverse effects on landscape, amenity and character are appropriately managed
in the context of the District’s sensitive environment. In terms of efficiency, the rules were
not considered to be overly restrictive, introduced an appropriate scale of control, and were
commensurate with the sensitivity of the receiving environment.

We received some limited planning evidence, and no technical evidence, on this matter on
behalf of the Real Journeys and Treble Cone Groups of submitters.

Mr Henderson?®! agreed that a threshold limit is appropriate to avoid all earthworks within
the setback requiring consent. He acknowledged that the figure will to some extent be
arbitrary. He questioned the basis for Mr Sunich’s recommendation of 5m? but did not provide
any evidence in support of an alternative threshold.

Mr Farrell?°? stated his belief that a 10m setback is very large and that, in his experience, most
earthworks activities can be carried out within 10m of a waterbody without adverse effects,
especially if erosion and sediment control measures are employed. He questioned the
Council’s justification for the 10m setback, suggesting that alternative distances could be
required depending on the slope of the land. In his experience, the topography of the land is
a significant factor in the likelihood of earthworks affecting water quality and natural values.
Mr Farrell, whilst providing examples, provided no technical justification for different setback
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J Wyeth, Section 42A Report, paragraphs 16.12 & 16.16

R Henderson, EiC, paragraph 147
B Farrell, EiC, paragraph 24
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185.

186.

187.

distances based on the slope of the land. In response, Mr Wyeth?®® considered it would be
overly complex from a compliance perspective to introduce multiple setback requirements
based on land slope across the District, and that there are wider factors to take into account
when considering the risk from adverse effects of earthworks (e.g. bank stability, vegetation
removal, adequacy of erosion and sediment control measures).

We have considered the evidence before us, the Council’s background technical report and its
section 32 evaluation. We have no expert technical evidence from the submitters which would
cause us to disregard the evidence from Mr Sunich on behalf of the Council, and nor do we
consider it would be appropriate to do so. We consider the Council has evaluated the
appropriateness of alternative options (particularly as between the ODP and notified PDP
provisions), considering their benefits and costs, effectiveness and efficiency and the risk of
retaining a less restrictive approach, such as in the ODP. We have no evidence before us on
alternative methods that would enable us to reconsider the Council’s recommended
provisions in accordance with s32AA of the Act.

We agree with Mr Sunich and Mr Wyeth that the context of the District’s environment is an
important consideration when evaluating the appropriateness of this standard. A high level
of importance is placed on the District’s lakes, rivers and wetlands, demonstrated through the
extent of identified ONLs and ONFs (including many waterbodies); the high natural character
and biodiversity values of the waterbodies and their margins; the importance of the District’s
water resources and water quality to Kai Tahu; and the contribution of the District’s
waterbodies to amenity values for residents and visitors. These factors are encapsulated in
Chapter 3 Strategic Directions, through the direction contained in Objectives 3.2.4, 3.2.5 and
3.2.7 and Policies 3.3.17 to 3.3.19 and 3.3.29 to 3.3.35, as well as in Chapter 5 Tangata
Whenua. We have set out our understanding of the direction provided by Chapter 3 earlier in
this Report, concluding that this gives a strong direction to Chapter 25 in relation to sediment
generation and other adverse effects, including on water quality, landscape, natural character
and Kai Tahu values. In this context, and to achieve the Strategic objectives and policies, as
well as Objective 25.3.1, we consider it is most appropriate for Chapter 25 to include firm
control over the effects of earthworks in close proximity to waterbodies. We consider the
provisions contained in the Reply Version of Standard 25.5.20 would be effective and efficient
in achieving this.

In terms of the more specific submissions on the wording of Standard 25.5.20, Fish and Game’s
concern regarding the wording of the exemption for artificial water bodies has been clarified
in the Reply Version of the standard. The concern of the Real Journeys Group that the standard
does not apply to artificial watercourses has also been addressed through Mr Wyeth's
recommended amendments to the wording. Mr Wyeth has recommended a further
exemption from Standard 25.5.20 to provide for the “Maintenance and repairing of existing
hazard protection structures in and around a water body”, in response to the evidence on
behalf of the Real Journeys Group?®* regarding the need to maintain such works on Walter
Peak (in accordance with ORC's Water Plan requirements). We accept Mr Wyeth’s
recommendation as appropriately allowing for such maintenance and repair works.

Accordingly, we recommend Standard 25.5.20 be amended as set out in the Reply Version.
We recommend that the submission from Fish and Game is accepted, and those from the
Treble Cone Group and associated submitters?®>, and the Real Journeys Group, be accepted in
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J Wyeth, Rebuttal Evidence, paragraphs 4.14-4.17

F Black, EiC, paragraphs 29-36; Ben Farrell, EiC, paragraphs 22-23

Treble Cone Group and Submissions 2377, 2381 & 2382
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part (in so far as provision has been included for small scale earthworks within the waterbody
setback).

Standard 25.5.22 - Cleanfill

Standard 25.5.22 requires a restricted discretionary activity consent where more than 300m3
of Cleanfill is transported to or from an area that is the subject of earthworks. Darby Planning
LP2%; |akes Hayes Limited?’; Glendhu Bay Trustee Limited?®®; and Henley Downs Farm
Holdings Limited and Henley Downs Land Holdings Limited?*® opposed this standard due to
the overlapping definition and potential confusion with the requirements of Rule 25.4.3. The
submissions seek the deletion of the standard. Rule 25.4.3 requires a restricted discretionary
activity consent for earthworks for the construction or operation of a Cleanfill Facility?°.

Mr Wyeth responded to this submission in his Section 42A Report?'!. He agreed that the
submissions on this matter demonstrate that the relationship between Standard 25.5.22 and
Rule 25.4.3 is not clear. He explained that Rule 25.4.3 relates to earthworks for the
construction and operation of a Cleanfill Facility, whereas Standard 25.5.22 relates to the
transportation of Cleanfill material by road to or from an earthworks site. He did not agree
that Standard 25.5.22 should be deleted. He understood the need for the standard arose from
a concern about managing the effects of material from earthworks being taken off-site and
deposited elsewhere in the District, and there being no ability to manage those effects in the
ODP. Mr Wyeth did not recommend any changes to Standard 25.5.22.

Mr Henderson provided evidence on this standard on behalf of the group of submitters.
Despite Mr Wyeth’s explanation in his Section 42A Report, Mr Henderson still considered that
greater clarity is needed between Rule 25.4.3 and Standard 25.5.22 to ensure efficient
management of these provisions. In the absence of that clarity he continued to recommend
deletion of the Standard.

We do not agree that there is a great deal of confusion between these two provisions. We can
see how the omission of the word “Facility” in Rule 25.4.3 may have resulted in some
confusion. We also consider that some confusion could have arisen because of the structure
of Standard 25.5.22. We note that it is written more as an Activity (for which consent is
required), rather than as a permitted activity Standard. We consider some minor amendment
to the structure of Standard 25.5.22, in accordance with clause 16(2), could make it read as a
Standard without changing its meaning or intent, as follows:

No more than 300m? of Cleanfill shall be transported by road to or from an area
subject to Earthworks.

With these changes, we consider there would be adequate clarity that Rule 25.4.3 is a specific
requirement for consent for earthworks associated with a Cleanfill Facility, being land used
solely for the disposal of Cleanfill. Whereas, Standard 25.5.22 is a permitted activity standard
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Submission 2376

Submission 2377

Submission 2382

Submission 2381

In the notified Rule 25.4.3 the word “Facility” was omitted. This may have caused some of the
confusion. In his Rebuttal Version of Chapter 25, Mr Wyeth recommended adding the word “Facility”
to be consistent with the defined term.

J Wyeth. Section 42A Report. Paragraphs 16.63-16.69
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which would require consent for transporting more than 300m3 of Cleanfill by road to or from
an earthworks site, with Cleanfill being the material i